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JOINT APPENDIX 


Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No, 2133-64 


Grorce CONNELLY, Appellant 
v. 
Paub H. Nirze, ET aL., Appellees 
PROCEEDINGS 
Date 
1964 
Aug. 31—Complaint filed. 
Sept. 1—First Amended Complaint filed. 
1965 
Jan. f—Answer filed. 
1967 


Jan. 26—Plaintiff’s Motion for summary judgment filed. 


Keb. 24—Defendants*” Cross-Motion for sumary judgment 


filed. 


Apr. 14-Order granting defendants’ motion and denying 
1 ; ; was 
plaintiff's cross-motion for summary judgment filed. 


May 12— Notice of Appeal. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2133-64 


Geosue AL Coxsxecy, Leonardtown, Maryland, Plaintiff, 
v. 


acu EL. Nurze, Secretary of the Navy, 
Washington, D.C. 


ors W. Macy, Jz.. Chairman, 
Civil Service Commission, 


Lepwig J. ANDoLSEK. Commissioner, 
Civil Service Commission 


Rosert FE. Hamptoyx, Commissioner, 
Civil Service Commission, Washington, D. C., 
Defendants. 


First Amended Complaint 


Scit ror Declagatory JUDGMENT FIxXtnG AND DETERMINING 
tue Rieuts or Praistive To Restoration To His 
PositioN is THE EMPLOYMENT OF THE UNITED STATES 
wNp Por OTHER RELIEF IN THE NATURE OF A MANDATORY 
Orper Restorrsc Puarstirr to Hts Posrtion. 


Plaintiff, by his attorney, Edward L. Merrigan, pursuant 
to the provisions of Rule 15(a) of the Federal Rules of 
Civil Procedure, and before any responsive pleading to 


the Complaint herein has been served or filed, hereby files 
and serves this First Amended Complaint and respectfully 


alleges : 


1. Plaintiff is a citizen of the United States and a resident 
of the State of Maryland. 


2. Defendant, Paul H. Nitze, is the duly appointed, acting 
and qualified Secretary of the Navy of the United States, 
and is the offieer charged by law with the administration 


of the Navy Department and) the rules and regulation> 
governing employment of civilian employees under the 
jurisdiction of the Department of the Navy, including em- 
ployees at the United States Naval Air Station, Patuxent 
River, Maryland; and as such offiecr is the official of the 
United States clothed with the power and authority neces- 
sary to direct and order plaintiff's restoration to duty 
upon the order or judgment of this Court in this action: 
and, said defendant is sued herein in his official capacity 
only. 


3. Defendant, John W. Macey, Jr.. is the duly appointed. 
acting and qualified Chairman of the United States Civil 
Service Commission, charged by law with the administra- 
tion of the so-called Civil Service Laws, Veterans 
Preference Act and other Executive Orders and Regula- 
tions which govern the appointment and retention in service 
of civilian employees of the United States: and said defend- 
ant is sued herein in his official capacity only. 


4. Defendants, Ludwig J. Andolsek and Robert F. 
Hampton, are the other duly appointed, acting and qualified 
members of the Civil Service Commission, and said defend- 
ants, with defendant Macy hereinabove referred to, are 
charged with the administration of the aforementioned 
Civil Service Laws. Veterans Preference Act. and the other 
Executive Orders, rules and regulations which govern the 
appointment and retention in service of civilian employees 
of the United States: and they are sued herein in their 
official capacities only. 


5. The jurisdiction of this Court over this action is based 
on the provisions of Title 28 U.S.C. Section 1331. this 
action being one which arises under the Constitution and 
laws of the United States wherein the matter in controversy 
exceeds the sum or value of $10,000., exclusive of interest 
and costs: and on the provisions of Title 5 T.S.C, Section 
1001 et seq. same being more commonly known as the 
Administrative Procedures Act: and on the provisions of 


Columbia Code, 1961 


ites which give this Court jurisdiction to 
judgments and to atford injunctive relief, 


nd on or about May 19, 1961, plaintiff was 

tee employee of the United States em- 

, trade GS-0S1-4, by the Depart- 

» Navy at the United States Naval Air Station. 


: River. Mary 


tit received a notice 

from his position from the Com- 

said Naval Air Station, which notice 
plaintiff? on the basis of alleged 
notoriousiy disgraceful conduct as 

26 of Standard Schedule of Dis- 

nses and Penalties for Civilian Employees 
Said Notice went on to state: 


ally, you are charged with the commission 
f homosexual acts oy: Donald L. Etheridge, 549-76- 
j USN: Robert C. Morrill, 537-12-38, SR, USN 
n (n) oe 479-95-21, A.A. USN, during 
of 1 January 1961 to 1 May 1961. It is con- 
acts reflect unfavorably on your 

as a government employee and it is con- 
the best interest of the government that you 
from the employment rolls of the station, 


are advised that you may reply personally 
« to this notices and may furnish 

in support of your reply, You are further 
you may request a formal hearing at which 

vobe represented by any two persons of your 


and may eall a reasonable number of witness cs, 


wroreply and/or request for a formal hearing should 


emade to the Industrial Relations Offieer within five 
days after receipt of this letter, Any informa- 


lion or assistance you desire will be furnished by the 
Industrial Relations Department. 


“During the notice period you will be scheduled for 
work as usual.’’ 


8. In accordance with the provisions of this notice, plain- 
tiff requested a formal hearing: and said hearing proceeded 
on May 31, 1961 before a Grievance Advisory Committee 
appointed pursuant to rules and regulations administered 
by defendant, the Secretary of the Navy. 


9, At the outset of this hearing, plaintiff and his counsel 
requested additional time within which to prepare plain- 
tiff’s defense and to accumulate evidence in support 
thereof. This request was summarily denied. The Com- 
mittee thereupon directed plaintiff and his counsel to call 
any witnesses they intended to call, Plaintiff's counsel 
objected to this procedure, insisting that in a case of this 
nature and under the Navy’s own Regulations (NCPI 750. 
Sect. 5-5(e)(b)), the accused employee should not be called 
upon to present his defense until “‘the evidence in support 
of the charges . . . (has been) introduced.’’ This objec- 
tion was arbitrarily and capriciously overruled, the Chair- 
man of the Committee stating: 


“We don't intend to call any witnesses at this 
particular time . . . . This is not a court. We are 
just arriving at facts. We have some facts in our 
hands right now and we want other facts . ae 


Plaintiff was thereupon directed to call his witnesses, 
and he summoned a series of character witnesses, who 
testified that they had known the plaintiff over a long 


period of years and that he possessed a very good character 
and reputation in his work and in the community. Further 
testimony of this nature was submitted and accepted in the 
form of letters from the Sheriff, St. Mary's County, Mary- 
land: Deputy Sheriff; president of a national bank; the 


ay 


Liquer Board, St. Mary's County, Mary 


the Grievance Committee there- 

Y to comment on the charges against 

enied the charges. The Chairman there- 

“y enlisted men named ino the 

plait Mach 

The first, Donald L. Etheridge, appeared but 
stify regarding any of the alleged charges 
When plaintiff's counsel sought to 

itness regarding a Violent physical attack 
-with a wreneh upon the plaintiff, the Chairman 
-ance Committee refused to admit the interroga- 
we are going to have to let Mr. 

He is obviously not going to answer 


it is just useless to keep going on . 


ged complainant, one Robert C. Morrill. 
to testify. Like the first named com- 


» Likewise refused to testify against the plaintiff, 


alleged complainant, one William Coyle, was 
ummoned by the Committee. This witness 
had a past conviction for malicious destruc- 
ereupon refused to testify further 

charges against the plaintiff. 


Cornmittes thereupon called upon plaintiff to 
he agreed to do so. During the course of the 
by the Committee, it was developed that 
was responsible for the support of his father and 
hat he had lived in the local Leonardtown, Mary- 

unity all of his life; that he had been employed 

‘ ¢ 1943, or a period of approximately 17 
lyon interrogation by his own counsel, plaintiff 


(9. Did you commit any unnatural acts with any 


these men? 


"A, No,sir. 

"Q. You say you did not commit any of these acts? 

*\ A. No, sir. 

"Q. Ever been in any trouble at all? 

te AL No, sir. 

“Q. You have been 17 years at the fire station | 

“AL 17 years and this is the first time I have ever 
heen in trouble. 

“Q. Have you ever been accused of these acts before? 

“© A. No, sir.”’ 


12. When plaintiff was thereupon excused as a Witness, 
several of his fellow employees were called and testified 
favorably about the plaintiff’s character and reputation. 
Then, and although the Navyy’s own Regulations (NCPI 
750, 5-5(f)(2)) specifically provide that ‘charges do not 
constitute evidence,’ the Chairman of the Grievance Com- 
mittee insisted upon reading into the record the written 
charges allegedly made against the plaintiff by the three 


complainants who refused to testify as aforesaid. He 
thereupon insisted again upon interrogating the plaintiff 
as follows: 


“Chairman: Do you deny the contents of these 
statements? 

““App.: Yes, 1 do. 

“Chairman: Do you deny all, in part. or all of the 
statements? 

“App.: These are all untrue as far as I'm con- 
cerned,” 


13. Thereafter, and on or about June 6, 1961 and solely 
on the basis of this record, the Commanding Officer of 
defendant Seeretary of the Navy's Naval Air Station at 
Patuxent River, Maryland, issued a final decision removing 
plaintiff from his position, effective 9 June, 1961, This 
decision read, in pertinent part, as follows: 


mosextal acts with Donald L. Etheridge 2. .: 
rill... and William (1) Coyle 


considered that these acts retlect unfavorably 


cifeally, you were charged with the commission 
i 


as a government employee and it 


best interest of the government 


emoved from the employment rolls of the 


acts were read to you and you 

opportunity to present evidence 
rye against you. It is considered 

sterik os hae 

: such evidence or other 

uld deny these statements. It is 
decision of this command that you 
the rolls of this station effective 


or about June 8, 1961, plaintiff 
lecision with the office of the 


appeal was pending, and on or about 
one of the alleged complainants against 


foresaid Robert C. Morrill, 


It May Concern: I, Robert C. Morrill, 
Reernit, U.S.N., do hereby solemly 
hont reservation that the State- 


acts bettween (sic) George A. 
(General) GS-4, employed at 
Naval Air Station and my self are 
I’m making this statement of my 


Robert C. Morrill 
June 9, 1961.’" 


HW) 


16. On or about June 14, 1961, the Industrial Relations 
Oieer at the Patuxent Naval Air Station returned to 
ndaintiit his sppenl, steing that eit) was technically in- 
sufficient and that fo should be resubmitted, Said appeal 


was resubmitted on or about June 27, 1961. 


17. Thereafter, and on or about December 1, 1961, 
defendant, the Secretary of the Navy. sustained plaintiff’s 
appeal, stating as follows: 


“1. Your appeal has been reviewed and is sustained 
because it is considered that the procedure followed in 
effecting your removal from employment was fatally 
defective. 


“2. In view of the foregoing, the Commanding 
Officer of the Naval Air Station is being requested to 
offer you restoration to duty. 


“3, For your information, should you accept restora: 
tion to duty, new and procedurally correct action to 
remove you may be initiated upon your return to duty."" 


18. On or about December 18, 1961, the Commanding 
Officer of the Patuxent Naval Air Station notified plaintiff 
in writing that in the event he desired to be restored to 
duty, he should report to the Security Office on December 
21, 1961 for reinstatement. 


19. However, when plaintiff reported for duty in response 
to this letter, the commanding officers and supervisory 
personnel at the Station embarked upen a well caleulated 
course of conduet whereby plaintiff was treated as a pariah 
and he was intentionally subjeeted to continuous humitia- 
tion and disgrace. First of all, he was denied a regular 
employee's permit, required by all employees for entry 
and departure at) the Station. Rather, plaintiff was 
required to report toa special Security Post and was there 
exeorted around the Station by a euard, Secondly, plain- 


tift was arbitrarily and eapriciously ass igned to work at 


lu 


on itaelt and while this place was only 14 miles from 
shies Station by boat and while all other employees so 
assigned were permitted to travel to and from their place 
by boat, plaintity was expressly and pur- 

wded from this privilege on the ground that 

hi Bean on the boat would be embarrassing and detri- 
his fellow employees. Plaintiff was accordingly 

red to travel alone 70 miles over land each day to and 
from this distant point in order to retain his employment. 


iereafter, and on or about January 25, 1962, and 
pursuit of the aforementioned program of 


harassment and oppression directed at plaintiff pee the 
Commanding Officer at the Patuxent River Naval Air 
caused to be drafted and served on plaintiff 

Notice of proposed removal, same being based 

on substantially the same old charges, with the 

> exception that those involving the aforementioned 
Robert C. Morrill (who subsequently admitted the charges 


allegedly emanating from him were false) were omitted 

and deleted from the Notice. The said Notice of proposed 

removal, dated January 25, 1962, reads, in pertinent part, 
follows: 


“1. You are hereby notified that it is proposed to 
remove you from the employment rolls of this station 
on 16 February 1962. This proposed removal is based 
on statements implicating you in the commission of 
homosexual acts, which, if true, would constitute 
immoral conduct, as set forth in Article 26 of the 
Standard Schedule of Disciplinary Offenses and 
Penalties for Civilian Employees in the Naval Estab- 
lishment. 


‘69. The basis for this charge is that it appears that 
you cornmitted two homosexual acts with Donald Lee 
Etheridge (former enlisted man attached to the Naval 
Air Station, Patuxent River, Maryland) in St. Mary’s 
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County, Maryland, during the period 1 January to 
1 May 1961, Also, it appears that you committed four 
homosexual acts with William (n) Coyle (former 
enlisted man attached to the Naval <Air Station, 
Patuxent River, Maryland) in St. Mary’s County, 
Maryland, on or about 15 January 1961, 20 January 
1961, 20 February 1961 and in March 1961. Further, 
it appears that you committed the fifth homosexual 
act with the same William (n) Coyle on the night of 
14 June 1961, on a road just outside of Leonardtown, 
St. Mary’s County, Maryland. Copies of statements 
made by Donald Lee Etheridge and William (n) Coyle. 
upon which these charges are based, are attached 
hereto as Enclosure (1), and are to be considered as 
part of this notice. 


“*3. You are advised that you may reply personally 
and/or in writing to this notice and may furnish 
affidavits in support of your reply. You are further 
advised that you may request a formal hearing at 
which you may be represented by any two persons of 
your choice and may call a reasonable number of wit- 
nesses. Your reply and/or request for a formal hear- 
ing should be made to the Industrial Relations Officer 
within five work days after receipt of this letter. Any 
information or assistance you desire will be furnished 
by the Industrial Relations Department. 


“4. During the notice period you will be scheduled 
for work as usual.”’ 


21. Beeause the aforesaid notice was based on the same 
old charges as those contained in the prior notice which 
had been rejected as defective and improper, and because 
the two alleged complainants had steadfastly refused to 
testify in support of the alleged charges, and because the 
validity and veracity of all of the charges had clearly been 
impeached by Morrill’s written Confession and retraction 


vise plaintiiY had submitted: ins the 


t 
idence he could possibly file to support 


reputation and innocence, and since the 
ary 25, 1962, was so patently 

eapricious on its face, plaintiff 

ieretofore made during the 

g proceeding, and he accordingly notified the 
Patuxent River Naval Station 


& would serve no useful purpose as 
were presented, and | have already 
sueeessfully answered the old charges. 
- to your notice of proposed removal, piease 
I plead innocent to any and all charges 
«lin your letter... Your present 
to re-dismiss me from service on an 
ees is an undisguised attempt to 


t that you see fit to put an immediate arrest 
legal and improper personnel action which, if 
vo through, threatens to jeopardize my 
Failing your rescinding the illegal action, 

hat I will be compelled to take 

to protect my job rights and 

ach legal action against any and all persons 
-ingly or in joint conspiracy to defame me by 


pernielous and damaging accusation. 


further communication or correspondence is 
in regard to this matter, please refer it to 
Mr. Wm. Loker, Jr. Leonardtown, 


Maryland 2...” 
2? Thereafter, and just one week later, on February 8, 


and without producing, exhibiting or referring to any 
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new witness or evidence of any nature or kind against the 
plaintiff and apparently relying exclusively upon the hear- 
ing record made as heretofore stated on May 31, 1961, the 
Commanding Officer of the Patuxent River Naval Air 
Station arbitrarily, capriciously and unlawfully again 
removed plaintiff from his position as an employee of the 
United States. In his decision, the Commanding Officer 
stated: 


‘*] have considered your reply of 1 February 1962, 
but have determined that your conduct was immoral, 
and that you did commit homosexual acts with Donald 
Lee Etheridge and William (n) Coyle as described in 
the advance notice and in their statements, enclosures 
(1), (2), and (3), copies of which were furnished you 
with your advance notice of proposed removal, dated 
25 January 1962. Therefore, it is my decision that 
your removal from the employment rolls of this station 
will be effected on 16 February 1962. This action is 
being taken in the best interests of the federal service.”* 


23. Plaintiff thereupon appealed both to defendant, the 
Secretary of the Navy, and to defendant Civil Service 
Commissioners. 


24. On March 30, 1962, the director of the third region 
of defendant Civil Service Commissioners arbitrarily. 
eapriciously and unlawfully denied plaintiff's appeal. 
stating: 


“Our review of the case shows that the ageney 
complied with the cited regulations in earrying out 
the action, Since we have found that your rights were 
preserved in this connection, the appeal is denied .... 


os 


The ‘merits’ of the ageney action, including 
the sufficiency of the reasons given in the ageney 
notices for the adverse decision, were not for considera- 
tion in your case, being outside the Commission’s 
authority. Your recourse, if any, on such aspects of 


would be roadininistrative appeal pro 


} ses oe 
vedures of The ageney. 


yr appeal to defendant: Commissioners” Board 
Is and Review, the Board affirmed the decision 
region on or about August 13, 1962. 


etober 8, 1962. defendant. the Secretary of the 
eapriciously and unlawfully 


hat the action taken by the Command- 
U.S. Naval Air Station, Patuxent 
ry. was Warranted under the cireumstances.”” 


1953, defendant Civil Service Commis- 
ye decision of their Board of Appeals 


Service Commissioners have given care- 


| consideration to the representations made . . . in 


» request for reopening and reconsidera- 
Iy’s case. As the result, they have 
e current representations fail to demon- 


} 


he decision of the Board of 


and Review and, accordingly, the request for 
ening of Mr. Connelly’s appeal is denied c 
asserts that he was wrongfully, unlawfully 
removed from his position because there 
proof or evidence of any kind that he com- 
with which he was charged or that he 


violated the law or Navy Regulations in any 


asserts further that he was wrongfully, 

and improperly removed from his position, 

veful or just canse or grounds and without such 

as would promote the efficiency of the Government 
service and contrary to the provisions of Tithe 5 USC. 
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Sections 633(9) and 652 by arbitrary, capricious and un- 


just superiors and commanding officers, who were bent 


solely on disinissing and discharging the plainth? irrespee 


tive of the lack of any valid evidence against him and 
irrespective of the fact that one of the complainants 
against him admitted in writing that the charges were false 
and concocted, and another admitted in forma] testimony 
that he had been subject to the jurisdiction of Juvenile 
Courts for alleged violations of the law on at least two or 
three occasions before he entered the Navy and that he 
had been trying to find a way to obtain a discharge from 
the Navy at or about the time he made the charges against 
plaintiff herein. 


29, Plaintiff asserts further that the entire procedure 
whereby he was removed from his position was unjust. 
arbitrary and capricious and was defective, unlawful and 
improper in that same violated the provisions of Title 5 
U.S.C. Sections 6383(9) and 652 and a long ine of Navy 
Regulations, as follows: NCPI 750 6-4(b), which provides: 
‘*When a suspension or removal action is found to be 
procedurally defective, a new and procedurally correct 
action may be initiated against the employee. Such action 
should normally be initiated within 15 days after the date 
the suspension or removal is caneelled’*: NCPI 750 64(£). 
which sets forth the standards and procedures to be ob- 
served at hearings in the Navy's Grievanee system: and 
more particularly those provisions of NCPI 750 6-4(f) 
which state: 


**(2) The employee shall be advised of the charges 
and of the contemplated penalty. The evidence in 
sunport of the charges will then be introdueed ... . 
Charges do not constitute evidence; 


(3) The employee shall be given full opportunity 
to reply to and refute the evidenee and charges against 
him and to question all witnesses at the hearing: 


ls 


05) The hearing offeer or board shall make every 
of the facts bearing on the case 


Ose facts support the charges or support 
e's position: to confront the employee with 


esses against him. 


‘ther that the entire procedure 
wed from his position was unjust, 
i and was defective, unlawful and 
that same violated Navy Regulations NCPI 
Inasmuch as no hearing was held ‘for 


facts on which an equitable 
or, under the circumstances 
part of defendant Secretary 

er understanding of the issues and 
Said procedure also violated the 

750 5-5(d) in that the final decision 
did not set forth valid reasons or 


1 respect to each charge specifically 
ing “specifically what charges 
oe notice were found to be established’? or 


on the basis of what evidence or testimony, 


the procedure violated the provisions of NCPI 
1d NOCPT 750 2-3(e)(1), (2), (3) and (4), which 


rt as follows: 


(1) The primary function of disciplinary pro- 
jor to decision is to determine the facts, not 
a means for prosecuting the employee... . 

(3) The employes must be confronted with all the 
evidence that influences Management’s consideration 


be permitted to defend himself 


“4$) Tt is Management’s responsibility to ascertain 
all pertinent facts prior to making a final decision and 
to uncover and attach due weight to factors supporting 
the employee’s position whether or not the employer 


offers such factors in his own defense.’ 
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” 


8). Plaintiff asserts also that the entire procedure 
whereby he was removed and the removal itself was in 


violation of the Regulations adopted by defendant Civil 
Service Commissioners to govern separations of federal] 
employees such as. the plaintiff herein, and more par- 
ticularly it) was) in violation of 5 CFR §9.101(b)(2), 
35 CFR $9102 and 5 CFR § 9.106. 


32, Plaintiff asserts further that. the entire procedure 
whereby he was removed, the removal itself and the federal 
statutes and regulations relied on and as applied herein 
by defendants to brand and saddle plaintiff for life with 
the most serious and heinous stigma of immorality, violate 
the Fifth and Sixth Amendments to the Constitution of 
the United States in that plaintiff has been deprived of 
his position and the compensation and benefits he was 
lawfully entitled to receive therefrom without due process 
of law: he was twice put in jeopardy for the same alleged 
offence: and he was effectively denied the right to he con- 
fronted with the witnesses against him and to cross-examine 
same: and he was denied true and effective assistance of 
counsel for his defence. 


233. Defendant Seeretary of the Navy and his predecessor 
in that office have failed and refused to restore plaintiff to 
his position as a Fire Fighter at the Patuxent River Naval 

Sase, Maryland and have, on the basis of the afore- 
mentioned unjust, unlawful, arbitrary and capricious pro- 
cedures and decisions, prevented and continue to prevent 
plaintiff from performing his duties in the Government 
service, from retaining his position, his rights and 
preferences as such employee, and have deprived plaintiff 
of his salary and pay since the date of his discharge to 
the present fime, and if is: the plain ministerial duty of 
defendant Secretary of the Navy to reinstate plaintiff to 
his position with the Navy as of the date plaintif? was 
wrongfully removed therefrom, 


1s 
34. The action of defendant Civil Service Commissioners 
supporting and upholding plaintitl’s separation from 
position was unlawful, improper, arbitrary and 
capricious, in that the said Commissioners, their Board of 
Appeals and their regional staff knew or should have known 
Navy Department was following improper and 


discharged plaintitf as aforesaid, and that to up- 
said discharge did violence not only to the rights 
itf herein but to all federal employees similarly 


claim for retention as an employee of the Govern- 


final decision of May 24, 1963, and in the institution of this 
action for relief therefrom, but because of lack of funds 
to employ counsel of his own to bring this action, he was 
unable to proceed with the filing of this suit until his 
federal employee union, through its Legal Rights Com- 
mittee and General Counsel, were finally authorized just 
recently to assist plaintiff in the prosecution of this action. 


Wueeerore, plaintiff prays: 


1. That due process of this Court issue directing the 
defendants to appear and answer this Bill of Complaint. 


2. That plaintiff have judgment against defendants fixing, 
declaring and determining his rights as an employee of 
the United States and directing that he is entitled to be 
reinstated in the position from which he was. illegally 
removed. 


3. That a mandatory injunction issue directed to defend- 
ant Paul H. Nitze, Secretary of the Navy, 


to restore plaintiff to his rightful position from which he 
was wrongfully and illegally removed. 


ordering him 


Wy 


4. That) plaintiff be granted such other and further 
rehef as to the Court may seem just and equitable in the 
premises, 


(Signed) Epwarp L, Meprican 
Edward L. Merrigan 
Attorney for Plaintiff 
929 Pennsylvania Building 
425 13th Street, N.W. 
Washington 4, D.C. 


Answer 


Defendants by their attorney, the United States Attorney 
for the District of Columbia, on the basis of the certified 
U.S. Navy Department and U.S. Civil Service Commission 
administrative records, answer the complaint as follows: 


First DEFENSE 


Plaintiff. a discharged civil service emploree, has been 
guilty of such laches as should in equity bar him from 
maintaining this action for restoration to duty as a civilian 
employee with the Navy Department. in that (a) the Civil 
Service Commission’s final decision on his appeal was en- 
tered on August 13, 1962: (b) the Commission’s further 
decision denying his petition for discretionary reconsidera- 
tion was entered on May 24, 1963; and (c) plaintiff insti- 
tuted the present judicial review action on August 31, 1964 
—more than 2 vears after the Commission’s final denial of 
his appeal and about 114 vears after the Commission's de- 
nial of his petition for discretionary reconsideration. 


Srconn DEFENSE 


Answering specifically the allegations of the complaint— 


1-4. Admit the allegations contained in paragraphs 1-4 
of the complaint. 


ei 


tthat the Court has jurisdiction to conduct tim 
review (on the basis of the certified adminis- 


itive records) of the personnel actions taken in plaintiff's 


ease, to determine whether they conformed to the govern- 


ine Jaw and regulations. Deny all further jurisdictional 
allegations contained in paragraph 5 of the complaint. 


8-17, Incorporate by reference the certified administra- 
records. and admit the allegations contained in para- 
of the complaint consistent with the facts as 

i in the certified administrative records. 


intit? was subjected to any inten- 
designed to treat him ‘fas a pa- 
.Y or to subject him to ‘continuous humiliation or dis- 
** Deny that plaintiff was arbitrarily or capriciously 

~} to work at a distant place. 
Deny that any of the actions taken in plaintiff's 

‘patently frivolous. arbitrary and capricious’’, 

as otherwise ‘‘arbitrarily, capriciously and unlaw- 

taxen. Incorporate by reference the certified ad- 

! i records, and admit the remaining allegations 

contained in paragraphs 20-26 of the complaint consistent 

with the facts as reflected in the certified administrative 
records, 

Deny that the procedures followed by the Navy 
Department in finally effecting plaintiff's removal were in 
any way defect unlawful, or improper. Deny that there 

violation of the applicable Civil Service Regula- 

plaintiff’s ease. Affirmatively aver that plaintiff's 

was effected in full accord with the Constitution, 

and reculations. Affirmatively aver, also, that 

is barred, by operation of the doctrine of exhaus- 

ion of administrative remedies, from raising any proce- 
dural issue, in view of his waiver of hearing on the second 
wot of charges made against him by the Navy Department. 
35. Deny that plaintiff has exercised proper diligence in 
respect of the institution of the present action for judicial 
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review. By way of affirmative averment, incorporate by 
reference the affirmative averments set forth above under 
“First Defense’. And refer the Court to the certified ad- 
ministrative records for the complete facts developed on 
the record in relation to this judicial review matter. 


s/ Davin C, ACHESON 
David C. Acheson 
United States Attorney 


s/ Craries T. Duxcan 
Charles T. Duncan, Principal 
Assistant United States Attorney 


s/ JosepH M. Haxxon 
Joseph M. Hannon 
Assistant United States Attorney 


s/ Git ZIMMERMAN 
Jil Zimmerman 
Assistant United States Attorney 


Plaintiff's Motion for Summary Judgment 


Comes now the plaintiff herein who moves this Court for 
summary judgment in his favor on the ground that there 
exists no genuine issue as to any material fact and plaintiff 
is entitled to judgment as a matter of law. In support of 
this motion, plaintiff relies on the pleadings herein, the cer- 
tified U.S. Navy Department and USS. Civil Service Com- 
mission administrative records, and the certified copies of 
the record before the United States Court of Claims in the 
companion ease entitled George A. Connelly v. United 
States, C. Cls. No. 108-65. 


/s/ Kywarp L. MERRIGAN 
Edward L. Merrigan 
Attorney for Plaintiff 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 


Statement of Facts in Support of Plaintiff's Motion for 
Summary Judgment Pursuant to Local Rule $ (h) 


laintitt herein seeks a deel: ratory EG Seen and mi we 


as an employee of the U sited St ites an declar- 

is entitled to be reinstated in the position from 

he was ilegally removed, and directing that he be 

that position, The undisputed facts support- 

ing pla = motion for summary judgment herein are as 
follows: 


Paint titf is a citizen of the United States and a resi- 
¢Marvland, 


ndants are the Secretary of the Navy and mem- 
» Civil Service Commission of the United States, 
and as such officers, they possess the power and authority 
necessary to reinstate plaintiff to the position from which 
he was removed upon the order or judgment of this Court 


action. 


3. For a period of approximately 17 years prior to May, 
1961, plaintiff, a classified civil service employee of the 
Unit States, served as a Fire Fighter at the United 
States Naval Air Station. Patuxent River, Maryland. His 
wrade, after 17 years of satisfactory service, was GS-4; 

prior to his discharge, his re -cord reflected no diffi- 
iex of anv kind with his employer, the Navy. 


$. On or about May 19, 1961, plaintiff received a notice 
of proposed removal from his position from the Command- 
Prot I 
ine Offieer of the Naval Station, which notice proposed 
to remove plaintiff on the basis of alleged “immoral, in- 
decent, notoriously disgraceful conduct’’. Said notice went 


on tO states 
“Specifically, you are charged with the commission 


of homosexual acts with Donald LL. Mtheridge, 549-76- 
45, SA, ULS.N.: Robert ©. Morrill, 5837-12-28, SR. 
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U.S.N. and William (mn) Coyle, +79-95-21, AA, U.S.N.. 
during the period of 1 January, 1961 to 1 May, 1961, 
It is considered that these acts reflect unfavorably on 
your suitability ax a government employee and it is 
considered in the best interest of the government that 
you be removed from the employment rolls of the 
station. 


“You are advised that you may reply personally 
and/or in writing to this notice and may furnish affi- 
davits in support of your reply... 


“During the notice period, you will be scheduled 
for work as usual.’’ 


5. In accordance with the provisions of this notice, plain- 
tiff requested a formal hearing, which was held on May 31, 
1961 before a Grievance Advisory Committee appointed by 
plaintiff’s superiors at the Naval Air Station. A copy of 
the ‘*minutes’’ of the said hearing is a part of the ad- 
ministrative record before the Court in this case. 


6. At the outset of this hearing, plaintiff's counsel, who 
had just been retained to replace another attorney who was 
unable to attend, requested a short continuance in order to 
gain a better understanding of the charges and to marshal 
the evidence in support of plaintiff's case (Minutes of 
Hearing, pg. 1). This request was denied by the Commit- 
tee (Minutes, pg. 1). Then, the Committee, without first 
receiving any evidence in support of the charges, directed 
plaintiff to present his defense (Minutes, pgs. 1.2). This 
was in violation of the Navy's own Regulations, whieh 
specifieally provide at NCPI 750) (Seet. 5.5(f) (2), en- 
titled ‘TTearings’’): 


“In hearing eases... . the following standards 
and procedures shall be observed .. . 


(2) The employee shall be advised of the charges 
and of the contemplated penalty. The ertdence in 
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“tof the charges will then be introduced, The 
evidence may be in the form of testimony of witnesses 
and participants and introduction of pertinent docu- 
ments, materials and equipment... Charges do not 

titute evidence... 
(3) The employee shall be given full opportunity 
to reply and refute the ev idence and charges against 
him and to que tion all witnesses at the hearing... 


(4) The hearing officer or board shall make every 
effort to elicit all of the facts bearing on the case 


whether those facts support the charges or support the 
employee’s position; to confront the employer with 
the witnesses against him if that is the employee’s 

: to assure the employee's full understanding of 


(Emphasis supplied) 


all phases of the matter... 


e hearing, however, the Grievance Committee ap- 
Navy expressly peniaed to aan the case 


= connection, Fe: “Minutes? > of the eaaany 

Committee contain the following colloquy be- 

tween . plain it’s hoe aca and the Committee Chair- 
man (Minutes, pg. 2 


“Dorsey: It is my understanding that the accused 
has certain charges pending against him and, of 
course, we have no evidence to present if the govern- 
ment has none. 


“Chairman: We dont intend to call any witnesses 
at this particular time. 


“Wells: In other words, the accused will not hear 
the people accusing him of these acts and we are 
just merely assuming that they accused him. In other 
words, don’t the accused have a right to be faced by 
the people accusing + him and the right to question those 
people as to why they made these charges. In other 


words, somebody can say anything they like about any 
4 


of vou or anybody else and accuse you, if vou don"t 


have a chance to question them. 


“Corely: We have sworn statements. 1 under- 
stand you have witnesses to be called as character 


Witnesses. 


“Wells: Are vou going to present the prosecution 
first? 


“Chairman: This is not a court. We are just ar- 
rivinge at facts. We have some facts in our hands 
right now and we want other facts . . aM 

S. Plaintiff was thereupon directed by the Committee to 
call his defense witnesses first, and he summoned a series 
of character witnesses—persons of high responsibility and 
position in the local area who had known plaintiff over 
a long period of years. All of these witnesses testified that 
plaintiff possessed a very good character and that he had 
2 very high reputation in the community (Minutes, pg. 3 
et seq.). The first of these witnesses, Mr. James Ham- 
mett, testified that he operated a service station **just out- 
side the gate’? at the Naval Station; that he had known 
plaintiff for 30 years as both a customer and friend; 
and that Mr. Connelly was a man of ‘*good moral habits*’ 
(Minutes, pgs. 3, 4). Upon interrogation by plaintiff's 
attorney, Mr. Hammett testified: 


“<Q. Do vou have any reason to believe that he has 
any homosexual tendencies? 

A. No, sir, not to my knowledge. 

Q). Are you familiar with his reputation in the com- 
munity? 

A. Yos, sir... | have never heard anything whatso- 
over referring to what you said from anyone... 1 have 
known him just about all my life."* 


26 


9, Another witness called by the plaintiff, Mr. J. Loyd 
Bean, was one of plaintiff's co-workers at the Naval Sta- 
tion, He stated he had known plaintiff for 19 years (Min- 
utes, pg. +). He thereupon testified (Minutes, pg. 5): 


Q. What is his reputation in the community? 

A. Very good. 

Q. He has been charged with committing homo- 
sexual acts. Do you know anything about his char- 
acter that would lead you to believe that he had com- 
mitted these acts? 

A. In my opinion, he wouldn't have. 

Q. What do you base your opinion on? 

A. He has always been a perfect gentlemen 
He had always been of very good standing through 
the community and I have never heard anything said 
by anybody in this respect.” 


\ third witness, Mr. J. Leroy MeNey, appeared and 
testified he had known plaintiff for 30 years or more (Min- 


utes, pgs. 5, 6). Mr. MeNey stated that plaintiff enjoyed 
“an excellent reputation’’, and in response to questions 
by plaintiff's attorney, he testified (Minutes, pg. 6): 


*Q. Have you ever known him to exhibit any homo- 
sexual tendencies? 
‘*A. No, sir.” 


10, Plaintiff’s counsel thereupon inserted in the record 
a series of written certificates from prominent citizens in 
the area, all of which stated that plaintiff had never dis- 
played any homosexual tendencies of any kind. The Presi- 
dent of the First National Bank of Leonardtown, Maryland 
stated: 


“<P have been advised that George A. Connelly is 
charged with immoral, indecent and disgraceful con 
duct in that he allegedly committed homosexual acts 
with certain enlisted Naval personnel, and that he is 
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presently awaiting action to determine if he should be 
dismissed from Government employment. 

“This will certify that | have known Mr. Connells 
most of his adult life and that Jam familiar with his 
reputation in the community. T know of no incidents 
which would reflect upon his character and certainly 
do not feel that he has homosexual tendencies. 


“He enjoys an excellent reputation in the commun- 


ity as does his entire family. His honesty and in- 


tegrity are unquestioned. 
“Knowing Mr. Connelly, it is difficult: to believe 
that he could or would be involved in such conduct.” 


11. The State’s Attorney for St. Mary's County, Mary- 
tand also filed a certificate in the record stating: 

“This will certify that I] have known Mr. Connelly 
most of his adult life and that | am familiar with his 
reputation in the community. I know of no incidents 
which would reflect upon his character and certainly 
do not feel that he has homosexual tendencies. 


12. Similar certifieates, all denying that plaintiff is a 
homosexual, or otherwise immoral or indecent, were filed 
by the Shoriff of St. Mary's County: the Chairman of 
the St. Mary's County Liquor Board: an attorney, who was 
also a member of the Maryland State Roads Commission; 
and by a Deputy Sheriff of St. Mary's County. The last 
mentioned certifieate stated: 

“This is to certify that 1}... have known George A. 
Connelly for a period of 17 years. 1 have always 
found him to be sober and of good character. 

“George has always been loyal to and the main 
souree of support for his aged parents. 

“To my knowledge his reputation in this community 
for peace and good order have always been above re- 


proach." 


2s 
13. And. finally, Mrs. Goldsborough, a neighbor of 
ntil’s for approximately 30 years, appeared and testi- 
in response to questions put by the Committee Chair- 


n (Minutes, pg. S): 


“A. L have lived in the aren where he lives for 30 
to 40 vears and | have never known him to be any- 
thing but a perfect gentlemen... | pass his house 

hen I go back and forth on my way to work and I see 

two or three times a week. He takes care of his 
parents. His father is nearly blind and his 

ry has been in the hospital for the last three or 

four years and he is in the main support of his par- 


counsel had completed the intro- 

the pee testimony and written certificates, 

‘hairman of the Grievance Committee thereupon di- 
intit? himself to comment on the charges against 
to answer various questions concerning same 
_ pgs. 8-10). Plaintiff denied the charges. 


} 
p 


The Committee Chairman thereupon directed the 
Navy enlisted men named in the charges against 
plaintht® to appear and testify (Minutes, pg. 10). 

The first. Donald L. Etheridge, appeared but refused to 
testify regarding any of the alleged charges against plain- 
Hie (Minutes, pgs. 11, 12). His testimony was as follows 

Vinutes, pg. rae : 

“Q, When did you first meet Mr. Connelly? 
“AT refuse to answer any further questions. 
Article 31.1 
“Q, Did Mr. Connelly perform any unnatural sex 
acts with you? 
“CA. T stand under Article 31. 
of the Uniform Code of Military Justice, 10 U.S.C. 831, 


provides that no person in a Navy proceeding may be foreed to give testimony 
whieh he believes mav be self-ineriminating, 
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“(). Were you ever caught by anyone while engaged 


yan unnatural sexual act with Mr. Connelly, Mr. 
Ktheridge? 
“A. Tam not going to say anyother word.” 


When plaintiffs counsel sought to interrogate the wit- 
ness further, the Committee Chairman refused to allow him 
to proceed, stating: **. .. we are going to have to let Mr. 
Etheridge go... He is obviously not going to answer 
and since he is not, it is just useless to keep going on...” 
(Minutes, pg. 11). The Chairman made no effort whatso- 
ever to compel or direct the witness, a Navy enlisted man, 
to testify. 


16. The second alleged complainant. Robert C. Morrill. 
was thereupon called to testify. Morrill testified. first of 
all, that he had been in the Navy for less than 2 years and 
that he had been punished just a short time before for 
Megal possession of a Navy driver's license and for dam- 
aging private property (Minutes. pg. 12). For this of- 
fense, he had been reduced in rank (Minutes. pg. 13). But. 
when it eame to the alleged charges against plaintiff. Mor- 
rill. like Etheridge, refused to testify (Minutes. pg. 13). 


17. The third alleged complainant, William Coyle, was 
thereupon called to testify by the Committee. He stated 
he was only 20 years old: that he had been in the Navy 
only about a year and a half; and that, prior to his en- 
listment, he had ‘been through Juvenile Court .. . two 
or three times ... for malicious destruetion of property’’ 
and perhaps other offenses (Minutes. ps. 15). But, Coyle. 
like Etheridge and Morrill, absolutely refused to testify 
regarding the charges against plaintitf. He ‘refused to 
testify’? because, in his words, he had ‘*taken Article 31°" 
(Minutes pg. 15). 


18. The Chairman of the Grievance Committee there- 


upon insisted that plaintiff again take the witness chair 
and once more be interrogated by the Committee regarding 
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the charges against him (Minutes, pg. 17). In oo 
restions put by the Chairman, plaintiff testified < 


lows (Minutes, pg. 17): 


Q. Did you commit any unnatural acts with any of 


ie You say you did not commit any of these acts? 
SAL NO; sir.” 


‘The Commmittee thereupon sought to determine 
from plaintiff why he (plaintitf) thought such charges 
would be made against him by the three Navy enlisted men 
: vos were not true. Plaintiff testified that 

three men. ager 1, hat Beenie prior to the 

“So he would be 

re ee from the Nae Ti Minuier. pg. 17). And, of course, 
luri tis testimony before the Committee, Coyle, one of 
the other two complainants, candidly admitted that he also 
Lad been trying to find a way to get out of the Navy (Min- 


plaintiff 
several of his fellow employees at the Naval 
called to sere Each testified favorably re- 
! if and his reputation over 17 years at the 
vod all advised the Committee that there were 


was excused as a witness for the 


known to them achich could possibly lead them 
ty, believe that plaintiff would commit any homosecual acts 
(Minutes, pgs. 18-20). 


Then, after the record was closed and after plain- 

*. counsel had completed his closing argument and al- 
ngh the Navy's own Regulations (NCPL 750, 5-5 (f) 
(2)) specifically provides that ‘charges do not constitute 


nears from the reeord without dispute or contradre 
nants were endeavoring to gain their relense from 
nude of the nature of their cha vat plaintiff, all 


ae Oundesirable’’, and were 40 released (Minutes, py. MH) 


ectdence’’ the Chairman of the Navy Grievance Committer 
insisted upon reading into the record the written charges 
allegedly made against plaintiff by the three men who re- 
fused to testify before the Committee (Minutes, 

The Chairman again turned to the plaintiff and insisted 
that he again answer the following questions regarding 
the charges read into the record as aforesaid (Minutes, 


py. 25): 


“Charman: Do you deny the contents of these 
statements? 

‘Connelly: Yes, 1 do. 

“Chairman: Do you deny all, in part. or all of the 
statements? 

“Connelly: These are all untrue as far as I'm 
concerned.” 


22. Thereafter, and on or about June 6. 1961 and solely 
on the basis of the record referred to above. the Com- 
manding Officer of the Naval Air Station (who was not 
a member of the aforementioned Committee) issued a 
final decision removing plaintiff from his position. The 
Commanding Officer stated: 


**At your hearing before the Field Grievance Ad- 
visory Committee on 31 May, 1961 statements of your 
associates in these acts were read to you and you were 
given ample opportunity to present evidence and to 
refute the charges against you. Jt is considered that 
you failed to present such evidence or other explana- 
tion that would deny these statements, It is, therefore. 
the final decision of this command that you be removed 
from the rolls of this station effective 9 June, 1961 ...7° 

23. On June 8, 1961, plaintiff appealed from that decision 
to the Secretary of the Navy. 


24. While the said appeal was pending, one of the Naval 
enlisted men, upon whose statements the Navy's charges 


Y were based Robert C. Morrill suddenly 
nd released a written statement in his own hand- 
Ul, in which he admitted all 


rintire reere false cared concocted, 


the Seeretary of the 
fs appeal on the ground that “the 


Meeting your removal from em- 
defective’. The Secretary ordered 
to restore plaintit® to duty. 


about December IS, 1961, the Com- 
Mir Station notified plaintiff in 
desired to be restored to duty, 
curity Officer on December 21. 


reported for duty in re- 

anding officers and supervi- 

station embarked upon a course of 
Pacas treated as a pariah and he 
to continuous humiliation and 


Il, he was denied a regular employee’s 

required by all employees for entry and de- 

parture at the > “tation. Rather, plaintiff was required 

to report to a special Security Post and from there he 

c escorted around the Station at all times by a guard. 

secondly, pl iff was arbitrarily and capri- 

clously assiened to work at a place far away from his 
place of employment at the Naval Station itself; 

2 this 7 place was only 14 miles from the Station 

, and while all other employees so assigned were 

itted to i Saad to and from this place of employ- 

nent by boat, plaintiff was excluded from this privilege 

is superiors on the ground that his presence on the 
would be embarrassing to his fellow employees. 

if was accordingly required to travel alone 70 


oy 
er 


miles over land each day to and from this distant point 
in order to retain his employment. When plaintiff 
complained about this, his superiors mockingly referred 
to him as a ‘‘bachelor’’, and stated he shouldn’t mind 
living alone at the distant location involved. 


28. Thereafter, on January 26, 1962 and in further 
pursuit of the aforementioned program of harrassment and 
oppression directed at plaintiff herein, the Commanding 
Officer at the Naval Station caused to be served on plain- 
tiff another Notice of Removal, same being based sub- 
stantially on the same old charges made against plaintiff 
by Coyle and Etheridge. The charges theretufore made 
by Morrill, who subsequently admitted in writing that same 
were false, were deleted from this notice. Plaintiff was 
advised that ‘during the notice period you will be scheduled 
for work as usual’. 


29, Because the aforesaid notice was based substantially 
on the same old charges as those contained in the prior 
notice which had been rejected by the Secretary as defec- 
tive and improper, and because the only two complainants 
named in said second notice (Coyle and Etheridge) had 
steadfastly refused to testify or to be cross-eramined re- 
garding the said charges, and because through character 
witnesses, certificates and testimony of fellow employees. 
and through his own repeated denials under oath on the 
record, plaintiff had established, to the full extent of his 
ability, his innocence of the charges against him, and 
since the aforesaid notice of removal. asserting substan- 
tially the same old charges in the face of the cireum- 
stanees here involved, was so patently arbitrary and capri- 


cious on its face—plaintif? elected simply to reiterate 


aqain his innocence of the charges and to stand on the 
testimony and certificates submitted during the first hearing 
proceeding; and accordingly, he notified the Commanding 
Officer of the Naval Station as follows: 


eb 


would serve no useful purpose as 
presented, and [have already sue: 


-old charges. 


of prop rsed removal please 
ri inmocent to any and all charges 
] Your present 
redismiss me from service on an 
wes is an undisguised attempt to 
“higher echelon and a deliberate 

rime indonble jeopardy. 
fit te put an immediate 
l and improper personnel action 
tf allowed to go through, threatens to jeopar- 


Tests... (Emphasis supplied) 


week later, on February 


rodneing, exhibiting or referring to 
denee of any nature or kind against 


She plaintif and in reliance exclusively on (a) the old 
uneorruburited stutements of Coyle and Etheridge and 
y vring record made in connection with the original 


harrqes, the C vanding Officer of the Naval Air 


ts position as an sannlenoe ee the 
cision, the Commanding Officer 


vour reply of 1 February, 1962, 
your conduet was immoral, 
you did commit homosex sual acts with Donald 
wee Etheridge and William (n) Coyle as deseribed 1 
he advance not ice: and in their statements... There. 


fore, it | x deeisior Miah your removal from the em- 


lew 
ploywMNen 


February, 1962. Thi- 


Interest of the federal -er 
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31. At the time plaintiff's commanding officer dismissed 
him (a) without producing any credible evidence of any 
kind to support the charges made against plaintiff by two 
men who refused to testify or to be cross-examined con- 
cerning said charges and who admittedly were bent on 
vetting out of the Navy, and (b) in the face of plaintiff's 
categorie, repeated denials that he was guilty of these 
charges, and (¢) in the face of the written confession of 
one of plaintiff's original accusers that the charges were 
false and concocted, the Navy's applicable Regulations 
provided as follows: 


(i) NCPI 750, Section 2-3 (¢)— 


“A prima facie case against an employee must exist 
hefore disciplinary action is initiated. A prima facie 
case is one established by sufficient evidence to justify 
a presumption of quilt BEYOND REASONABLE DOUBT... 


“Tt is management's responsibility to ascertain ALL 


pertinent facts prior to making a final decision and to 
uncover and attach due weight to factors supporting 
the employee's position WHETHER OF NOT THE EMPLOYEE 


OFFERS SUCH FACTORS IN HIS OWN DEFENSE’. (Emphasis 


supplied) 


(ii) NCPI 750, Section 5-5 (b)— 


**Hearings shall be held whenever... the employee 
requests snch hearing in reply to charges. Hearings 
may be held, in the discretion of management, when 
the employee fails to request such hearing, if it ts 
believed that hearing the case will lead to a better un- 
derstanding of the case and more equitable action.” 
(Emphasis supplied) 


(ii) NCP 750, Seetion 5-5 (f)— 


“Tn hearing cases... the following standards and 
procedures slall be observed . . . 
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(2) The employee shall be advised of the charges 
and of the contemplated penalty. The eridence tt sup- 
Z Irges wll then be ther wluced, The evi- 

in the form of testimony of witnesses... 

saduetion of pertinent documents ©. . Charges 


onstitute eridence ss. 


(3) The employee shall be given full opportunity to 
to and refute the evidenee and charges against 


to question all witnesses at the hearing... 


“ing offeer or board shall make every 

all of the facts bearing on the case 

ther those facts support the charges or support the 
employee's position... (Emphasis supplied) 


intiff received the Commanding Off- 
vagain dismissing him from 

the Navy. plaintiff appealed to both de- 
the Seeretary of the Navy and the Civil 


Service Commission, 


Mareh 30, 1062, the Civil Service Commission's 
rd Region denied plaintiff's appeal, stating that the 


Dp 
» had no authority to rertew the ‘merits of the 


action’, More specifically, the Commission’s 


hird Region stated: 


“6 The merits of the agency action including the 
sufficiency of the reasons given in the agency notices 
for the adverse decision, were not for consideration m 
your case, being outside the Commission's authority, 
Your recourse, if any, on such aspeets of the action 

ler administrative appeal procedures of 
(Emphasis supplied) 


On Angust 13, 1962, the Commission’s Board of Appeals 
and Review affirmed the decision of the Third Region, 
aquin stating that the Commission had no authority to de 
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termine whether the charges agatust plaintuf were arbi- 


trary or supported by substantial or believable evidence. 


On May 24, 1963, defendant Civil Service Commission it- 
self affirmed the decision of the Board of Appeals and 
Review, again without passing on the merits of plaintiff ’s 
case or whether his discharge by the Navy had been arbi- 
trary, capricious and without support in the evidence. 


34. In the meantime, defendant Secretary of the Navy 
likewise denied plaintiff's appeal, stating merely: 


“Tt is found that the action taken by the Command- 
ing Officer of the U. S. Naval Air Station Patuxent 
River, was warranted under the circumstances.”’ 

35. Plaintiff, now without his job and without sufficient 
funds to prosecute actions in two courts for reinstatement 
and baek pay, turned to his federz! employee union for 
assistance. Under the procedures followed by the union 
in all such eases, plaintiff's loeal lodge had to appeal to 
the distriet vice-president of the union for such help. The 
vice-president, in turn, had to forward the request for legal 
assistance to the national president of the union, who, on 
December 3, 1963, requested the union's general counsel 
for an opinion, On April 17, 1964, after a detailed review 
of the pertinent papers and legal authorities, counsel ren- 
dered an opinion to the national president recommend- 
ing that plaintiff be granted assistance in the filing and 
prosceution of the necessary actions here in this Court 
and in the Court of Claims. This recommendation had 
to be submitted to the National Executive Couneil of the 
Union, which did not approve same until June 16, 1964. 


36. Thereafter, on August 31, 1964, this suit was filed. 
The defendant's Answer herein was not served and filed 
until January 4, 1965. 


37. In the meantime, in the companion suit plaintiff filed 
in the Court of Claims for back pay, the Government, on 
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July 6, 1965, moved for sumumary judgment. Plaintiff 
eross-tmoved for summary judgment. Under the procedures 
I Mody the Court of Claims, the ¢cross-motions 
nt were assigned to a Commissioner 
1 decision. On March 28, 1966, the 
initial decision holding, on 
onal grounds under 28 U.S.C, 1500, that 
Court of Claims, should be the first 

f plaintitf’s claims. 


‘st for Review with the Court 

and before oral argument could be had 

. Court entered an order remanding the 
lissioner for reconsideration. 


ne Commissioner filed another 
ially similar to the one filed in 


case car ne on for argument before the 
! tits and defendant’s cross-mo- 
n ee 1967. 


ale Court of ¢ nae caxe and in order 

avoid duplicate proceedings on substan- 

ume questions in both this Court and the 
Claims, counsel for plaintiff and defendant herein 
arreed several months ago to hold this suit in abeyance 


pending a decision on the merits in the Court of Claims 
action. However, during oral argument in January, 1967 
before the Court of Claims, at least two of the Judges on 
that bench stated that, as a matter of comity and because the 
action here was filed before the action in that Court, they 
believed this Court should be permitted to pass first on 
the merits of this case, and counsel for plaintiff was urged 
to proceed pr romptly in this Court to obtain a decision on 
the merits of plaintiff’s claim, with the understanding that 

it here wonld govern the outeome of the Court 
of Claims back pay case also. Counsel for plaintiff there 


2Y 


fore immediately prepared and_ filed the instant motion 


for summary judgment ata time when this case was about 
to be reached for trial on the Ready Calendar of this 


Court. 
Respectfully submitted : 


Epwanp L. Merrican 
Edward L. Merrigan 
Attorney for Plaintiff 
170) Pennsylvania Avenue, N.W. 
Washington. D. C. 


Defendants’ Cross-Motion for Summary J udgment 


Come now defendants by their attorney, the United 
States Attorney for the District of Columbia and move 
the Court for summary judgment in their favor on the 
ground that there is no litigable issues of fact. and de- 
fendants are entitled to judgment as a matter of law. 


Incorporated into and made a part hereof are the follow- 
ing exhibits, identified as indicated: 


Government 
Exhibit No. Description 


1 Certified Civil Service Commission records 
relating to plaintiff’s case 


Certified Department of Navy records re- 
lating to plaintiff's case 


Civil Service Commission policy statement 
of February 25, 1966, as to the unsuitability 
for Government employment of persons who 
have engaged in homosexual acts 


Government 


EExhibt No. Description 


+ Copy of affidavit of the Industrial Relations 
Officer, U.S. Naval Air Station, Patuxent 
Maryland, executed June 14, 1965, 
al tiled in Connelly v. United States, 
. No. 108-65, plaintiff's companion suit 

for back pay). 


lants submit a statement of 


Davin G. Bress 
United States Attorney 


Josepa M. Haxnos 
assistant United States Attorney 


Gur ZIMMERMAN 
Assistant United States Attorney 
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Defendants’ Statement of Material Facts in Support of 
Cross-Motion for Summary Judgment 


PreLiminary STATEMENT 


This is a civil service employee discharge case. Plain- 
tiff, a non-veteran, was discharged by the Department of 
the Navy from a position as a Fire Fighter at the United 
States Naval Air Station, Patuxent River, Maryland. He 
is here suing for reinstatement. No litigable issues of 
fact are involved; the case presents solely questions of law 
for determination by the Court. 


While there are here no factual issues triable by the 
Court, we present herein—for the Court’s convenience and 
in general conformity with Local Rule 9(h)—the following 
statement of facts, as reflected in the certified records of 
the Civil Service Commission? and the Department of the 
Navy. Considering the limited scope of judicial review in 
employee discharge cases, in light of plaintiff’s waiver (on 
advice of counsel, and for specified reasons) of hearing in 
the Navy's second discharge proceedings, we believe 
that the following constitute all the material facts in the 
case: 


Tue Matertav Facts 


1. Plaintiff, a non-veteran, was employed by the Depart- 
ment of the Navy as a Fire Fighter at the United States 
Naval Air Station, Patuxent River, Maryland. 


2. The Navy in 1961 brought its first removal proceed- 
ings against plaintiff. Those proceedings proved abortive. 
Upon plaintiff's appeal under the Navy's Internal Griev- 


1 Concurrently with this action, plaintiff is maintaining a suit in the Court 
of Claims, Ct, Cl. No. 108-65, on this same claim. He is there sui 
United States, seeking back pay. The Court of Claims on January 
suspended further proceedings in its case, pending this Court's disposition 
of the matter here, In this connection, see 28 T.s.c. 1500, 


2 Hereinafter referred to as the ‘*Commission’* or ¢CS8C"" 


wo 
» Appeal Procedure.’ the Secretary of the Navy on De 
ber 1. [OSL determined that the procedure in those first 


oval proceedings was ‘fatally defective’? and sustained 


the appeal. 


3 In those first abortive Navy removal proceedings— 


(a) On May 19, 1961 the Commanding Officer, Patuxent 
Naval Air Station served notice of charges upon plaintiff 
re was proposed on the ground that he had 

immoral, indecent, and notoriously disgrace- 


na 
ful conduct Specitically, he was charged with the com- 
mission of homosexual acts with three young Navy enlisted 
men, Donald L. Etheridge. Robert C. Morrill, and William 


Covle, during the period January 1 to May 1, 1961. 


(b) Plaintit® requested and received a hearing on these 
charges under the Navy's Grievance Procedure before a 

rievance Advisory Committee under the applicable Navy 
Regulation. 

(ce) Plaintii¥’s counsel requested a postponement of the 
nearing because he had then been just recently retained by 
plaintiff and desired time to study the case. This request 
was denied by the Committee Chairman. 


Chai 

cated that the Committee did not intend to call any wit- 
neases at that time. The Navy’s Employees Relations rep- 
resentative stated that ‘‘we have sworn statements’’. In 
ulation in effeet at all times relevant to) this 


Personnel Instructions (¢ NOPE) 750, per 


ineluded in Government Exhibit 2.0 The right 


Reg 


pasa] the y's Internal Grievance Appeal Procedure was pro 
for by NOPI 750.5-3(«). 

by NOP 750.530) (5) that the notice of charges 

yee that be will be granted a hearing, upon request, cand 


ration and witnesses as speeitied in 
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reply to inquiry of plaintiff's counsel, the Chairman made 
it clear that the Navy's evidence supporting its charges 
would not be required to be presented first.’ 


(e) The subsequent course of events at the hearing, lead- 
ing to the Navy's introduction into evidence in these first 
Navy removal proceedings of the sworn statements (in 
affidavit form) of Etheridge, Morrill and Coyle, was as 
follows: 


(i) Plaintiff presented character evidence in his own be- 
half (in the form of testimony and letters attesting to his 
weneral good character). The Committee Chairman then 
read certain portions of these affidavits to plaintiff, and 
interrogated him concerning an incident in which Etheridge 
had threatened plaintiff with bodily harm at the fire sta- 
tion, and ax to whether plaintiff knew Morrill and Coyle. 
At this point, the Committee Chairman directed that the 
three enlisted men be called to *trecord what they have to 


“ 


say here.” 


(ii) Upon being ealled, Etheridge and Coyle declined to 
answer questions concerning their participation with plain- 
tiff in unnatural sex acts, invoking their ** Article 317° privi- 
lege against self-incrimination:? Morrill also declined to 
answer like questions, but did not invoke any privilege. 


(iii) Plaintit? denied having committed any unnatural 
sexual acts with these enlisted men. Witnesses testified on 
SNCOPT 750.5-5f(2) provided that at the hearing: ** The employee 
advised of the eharges and of the conten ‘do penalty. The evid 


support of the charges will then be introduced. "* 


®NCPL 7505-50 provided that at the hearing: *' Witnesses under the juris 


dietion of the command holding the hearing shall be required to attend. Wit- 


nesses from without the activity shall be invited to attend the hearing. and 
every reasonable effort should be made to provide for their presence. [But] 
when this ix not possible, depositions or affidavits as * " * [provided in NePI 


THOS St(2)] % * fo may be submitted. ** 

7 Article 31 of the Uniform Code of Military Justice, 10 U.S.C. 831, affords 
a oprivilege inst self inerimination in| Navy proceedings akin to that pre 
vided by the Fifth Amendment to the Constitution. 


behalf concerning iy having heard Etheridge 
tplaintit®; bur they acknowledged that they had no 

he elreumstances leading to Ethertdge’s 

Chairman then read into the ree- 

we atidavits adverse to) plaimtitl 

and Coyle had previously exe- 

reir Article 31°" privilege against 


Upon his review of the proceedings, the Command- 
5 


Patuxent Naval Air Station, found the charges 

P was discharged effective June 9, 1961. 

this dis “re action which the Secretary of the 

Navy on December 31, 1961 voided for procedural de- 


‘he Secretary of the Navy's notice of December 1, 
ising plaintiff that his appeal had been sustained, 
informed plaintiff that the Commanding Officer, 
ent Naval Air Station, was being requested to offer 

him restoration to duty. This notice added’: 


information, should you accept restoration 

new and procedurally correct action to remove 

initiated upon your return to duty. [Em- 
lied. ] 


er this notice, plaintiff chose to accept restora- 
He resumed active duty on December 22, 1961, and 
received back pay for the period of his removal. In this 


tere necessary, affidavits or depos 
it the hearing], w the emplo 
1 to Obtain counter & avits or dey 
ided that ‘(when ¢ smoval action is found 
woand procedurally correet jon may be 
The memorandum from the Seeretary 
al Air Station, specifienly 
yn tao NOPT 750.6 Pepe its authorization te «¢ 
! } 


procedurally eorreet artion’’ to remove the employes after he had 


been ‘‘restored to duty on a finding of procedural def 2% 


45 
inanner, the Navy's first removal proceedings in plaintiff's 
ease were rendered void ab initio. 


D. On January 25, 1962 the Commanding Officer, Patuxent 
Naval Air Station, commenced new proceedings to remove 


plaintiff by serving upon him a new, detailed, notice of 


charees. In this new notice, plaintiff was informed that it 
was proposed to remove him for ‘the commission of homo- 
sexual acts, which, if true, would constitute immoral con- 
duct. The specifications charged plaintiff with the com- 
mission of two homosexual acts with Etheridge, and five 
homosexual acts with Coyle. Incorporated into (and 
served with) this new notice of charges of January 25, 1962 
were one affidavit executed by Etheridge and two affidavits 
exeeuted by Coyle. These detailed the seven unnatural 
sex acts, which the specifications in the second notice 
charged, plaintiff had committed with Etheridge and Coyle. 


6. The second Coyle affidavit was executed by him on 
July 12, 1961. This was subsequent to the date (Mav 31, 
1961) of the hearing in the Navy's first abortive removal 
proceedings, at which Coyle had invoked his ‘* Article 31°° 
privilege against self-incrimination. In this second affi- 
davit, Covle waived his ** Article 31°" privilege and averred: 
On June 14, 1961 plaintiff had tried to get Coyle to repu- 
diate his earlier affidavit, and also to attempt to prevail 
on Etheridge also to retract his affidavit. In doing so. 
plaintiff showed Coyle the ‘*statement that * * * Morrill 
had made for him [plaintiff] declaring a lie that he [Mor- 
vill] had given the Navy." If Coyle did this for plain- 
tiff, plaintiff stated, he ‘would make it well worth * * * 
while’? for Coyle. Coyle told plaintiff that he (Coyle) 

1 Before the Navy began its seeond removal proceedings in plaintiff's case, 


Etheridge and Coyle had been, themselves, separated from the Navy. Henee. 
the new notice of charges referred to them as former Navy enlisted men, 


Sines Morrill had repudiated the statements in his affidavit, the Navy 
did not include in its new notice of charges any specifications as to plainti? 
having engaged in unnatural sexual vets with Morrill, 


+6 


-was net interested.’ They then ‘twent to a couple of 
vaintiY and he ‘tdreve around for a 
automobile. After conversation ina 

I saat with him (Coyle) 
an ee rave him (Coyle) two dollars. 


new notice of January 25, 1962 


the commission of this. fifth un- 
l Coyle on June 14, 1961. (No like 
specification had been made in the N Vavy's first abortive re- 


moval proceedings. ) 


ri In the new notice of charges dated January 25, 1962 
Oticer advised plaintitf that he might 
y and or in writing’? to the charges and 
in support of’ his reply. He was fur- 
he could ‘trequest a formal hearing at 
ht] * * * be represented by any two per- 
-* * choice and * * * call a reasonable 
f witnesses."’ By letter dated January 30, 1962 
ssted ee a hearing on the new charges, and 
* who would 
nt ian at that hearing. 


However, by letter dated February 1, 1962 plaintiff 
is request for hearing, stating that he was doing 

legal advice and furnished the name of his attor- 
then expressly gave two reasons for waiving the 

lich he was entitled, on request, under the 

r Navy Regulation."? His stated grounds were: 

hat ‘ta hearing would serve no useful purpose as no 
charges were presented, and * * * [he] * * * [he had] 
+ * * already successfullly answered the old charges”’; and 
(2) that the new proceedings “to re-dismiss * {him] 
© © * fron service on an identical set of charges is an undis- 
inuised attempt to nullify the orders of higher echelon and 


wee. 
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a deliberate case of placing [him| * * * in double 


jeopardy." 

9. In light of this express waiver by plaintiff of his 
right to a hearing, on advice of counsel and for these stated 
reasons, the Navy was entitled under the governing regu- 
lation to accept, and did accept, as competent evidence in 
‘ts second removal proceedings the sworn statements ad- 
yerse to plaintiff made by Etheridge and Coyle in their 
affidavits." These statements essentially supplied the fac- 
tual basis for discharge. The Commanding Officer, Patux- 
ent Naval Air Station, concluded on his review of the rec- 
ord in the second removal proceedings that plaintiff had 
engaged in the unnatural sexual acts with Etheridge and 
Coyle, as charged; that such homosexual acts constituted 
<Gmmoral conduct’? within the meaning of the Navy Reg- 
ulations; and that plaintiff's removal on this ground was in 
the ‘*best interests of the service.” 


10. The final decision of the Commanding Officer was 


entered in these second Navy removal proceedings on Feb- 
ruary S$, 1962. Plaintiff was discharged thereunder on 
February 16, 1962, The Commanding Officer's decision 
notified plaintiff of his right of appeal to the Civil Service 
Commission on grounds of procedural deficiency’*: that, if 


13 As we point out in our memorandum of points and authorities. these 
stated grounds were invalid. 

M4 See fn, 6 supra, Under NCPI 750.515(e) and f(2), if pla 
sisted upon a hearing, the Navy would have beer 
sonable effort to secure the presence of Etheridge and Coyle s 
at the hearing. This is not simply a case of failure to request 
an uninformed employee, acting without adv 
waived hearing, on advice of counsel, and for specified reasons 
19 infra, 

1s The CSC Regulations in effect during all times pertinent to this litigation, 
governing the discharge of non-veterans from positions in the competitive civil 
service, appeared in 5 C.F.R., Part 9, as revised effective February 10, 1961, 
published 26 F.R, 181-183 and in the Cum. Supp. as of January 1, 1962, In 
sofar as material here, the regulations conferred on a non-veteran the right 
to appeal to the Commission on grounds of procedural deficiency only; the 
scmerits'’ (ie, the sufficiency of the agency's grounds for discharge) were 
not open for Commission review. 5 C.F.R. 9.301(a). 


$s 


om sueh appeal, the Commission deeided) the matter ad 
versely to him, he could then appeal through the Navy's 
Grievance Appeal Procedure: but that the Navy then world 
not consider any aspect of the matter appealed to and 


afirmed by the Comyr 


Ll. PlaintiY appealed to the Commission, claiming that 
he Navy's tary 23, 1962 notiee of charges had been 
, terms of details and specificity."’ In his rep- 

ive’s letter of Mareh 19, 1962, plaintiff noted that 
Navy's case against plaintiff rested on the ‘‘sworn 
ments’? of its witnesses, and contended that plaintitf 
further particulars’’ than appeared in their affi- 

y order ‘to attack their truthfulness and enter into 
defense."* Abandoning one of the reasons 
advanced before the Navy as the basis 


lot dispute the observation made by the Sec- 

Navy that the employing activity could 

procedurally correct action despite his dis- 
yissing the case once for procedural infirmity * * *. 

- on to modify his remaining reason for with- 


nis request for a hearing, by stating the following: 


Upon advice received [from counsel] appellant [plain- 
cancelled his request for a formal hearing a sec- 

» charge against him not being in con- 

ith that rejuired under the Civil Service 

lations or the Navy's Civilian Personnel Instrue- 

/ appellant didn’t see any reason in making a 


z se against the same charges, written ex- 
the <ame manner, as before. [Bracketed ma- 


ons provided that any isdues previonsly 


uthority would 
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12. The final decision’? on plaintiff’s CSC appeal was 
entered by the Commission’s Board of Appeals and Review 
on August 13, 1962. The Board denied the appeal and 
ruled adversely to plaintiff’s claim, as follows: 


Asa result of its consideration, the Board finds, as did 
the Philadelphia Regional Office, that the reasons for 
the proposed removal were set forth in the Command- 
ing Officer’s letter [of charges! of January 25, 1962, 
and its attachments [the affidavits of Mtheridge and 
Coyle], with sufficient specificity and detail to give 
* * * [plaintiff] * * * an adequate understanding of 
the charges against him and to provide him a fair op- 
portunity for refutation. * * * {Bracketed material 
supplied. ] 


13. Plaintiff then filed his appeal under the Navy’s In- 
ternal Grievance Appeal Procedure on August 21, 1962. He 
then merely requested ‘‘further consideration on the mer- 
its’’, without specifying any particular grounds therefor. 


The Secretary of the Navy on October 12, 1962 entered the 
Navy's final decision in the matter. He ‘‘found that the 
[discharge] action taken by the Commanding Officer of the 
U.S. Naval Air Station, Patuxent River, was warranted 
under the circumstances’’, and denied plaintiff’s appeal 
‘ton the merits.’” 


14. Subsequently, on March 4, 1963, plaintiff petitioned 
the CSC Commissioners, in the exercise of their discretion- 
ary authority,’ to reopen and reconsider the final CSC de- 
cision entered in his case on August 13, 1962 by the Board 
of Appeals and Review. Essentially, plaintiff rested his 

17 The CSC Regulations then provided that ‘tthe Board's decision on appeal 


shall be final'', and that ‘*there is no further right of appeal."' 5 C.F.R. 
9,306, 


SWUnder 5 CPLR, 9.307, the Commissioners reserved discretionary authority 


to, at ouny time, reopen and reconsider ‘ 


‘any previous decision’ of the 
Commissioners whenever ‘tin their judgment such action appears warranted by 


the circumstances, ** 


a) 


Zuckert, then ceecntty deetded) (on 

4, 1963) by the Supreme Court. The Commis 

stoners on Ma i 24, 1903 determined that “the current rep- 
: to demonstrate probable error in the de- 
Hoard of Appeals and Review and, accord: 

ror Wa anos of ° * * [the] "appeal 

nissioners added: **The Board's 

“yo remains as the final decision 

ice Commission in the matter, and : 

iministrative remedies in the . 
is appeal under former Part 9 of the Com- 
tons were exhausted with the issuance of 


ial Government policy in respect of the un- 
or unfitness for Government employment of 
ave eng aged in homosexual acts, was publicly 
the Commission on February 25, 1966, and 
able on April 20, 1966. It appears in 

3 (which is a certified copy of 

That full policy statement is incor- 


10 hi 


ix relying: upon 


tion, and 


“oroper and ti , 
ant to the regulations 
a control, 371 U.S. 5 
he Supreme Court remand 


contentions advance 


whether the employee had diseha 
i barten”? ander ‘ke » regulation “by making timely and anf 


the hearing, or, if, under 
, he was justified ino failing 

«then had made “proper and timely de 
waa required’? under the reguiations 


naaeq for croas examination, ** 


BY 


16. In view of plaintiff’s long delay in instituting sult, 
defendants are asserting that laches is a ‘‘threshold’? bar 
to maintenance of this action, The complaint herein was 
filed on August 31, 1964; the companion suit, seeking back 
pay, Was later initiated in the Court of Claims on April 5, 
1965, By affidavit (Government Exhibit 4), the Civilian 
Personnel Officer, Patuxent Naval Air Station, has certified 
that the position from which plaintiff was discharged on 


February 16, 1962 has been filled continuously since June 2, 
1962.) Plaintiff seeks to excuse his long delay on the ground 


of an unspecific claim of “‘lack of funds*’, and consequent 

(alleged) dependence on his union to prosecute his ¢laim 

in this Court and the Court of Claims. He was originally 

represented before the Navy by private counsel; the union's 

representatives acted on his behalf before the Commission. 
8 


Davin G. Briss 
United States Attorney 


JosepH M. Haxxon 
Assistant United States Attorney 


Git ZIMMERMAN 
Assistant United States Attorney 


Defendants’ Statement in Opposition to Plaintiff's Motion for 
Summary Judgment, Pursuant to Local Rule 9(h) 


e now def rattorney, the United States 


lumbia in opposition to plain- 


for summary judgment. 


iy our statement of material facts, there are no 
f fact here: this employee discharge mat- 


Navy. Nevertheless, in order to 

y the Court may assume -under the 

ragraph of Local Rule 9(h)—that defendants do 
< statement of facts in support of 

mmary judgment, defendants state the 


uf plaintiff's statem nt. Donald L. Ethe- 

«dasa witness at the May 31, 1961 hearing 
abortive removal proceedings in 
estified (in substance) : 


1 the Navy since August 1960. He had 
a four year enlistment. He asserted: ‘I 
(the Navy] if I can. | will fight to stay in 
** Before he got involved with plaintiff, 
r been in any trouble in or out of service. 


way [ can. 


The affidavit Etheridge executed on April 15, 1961 fur- 
At the time he became involved with 

Etheridge was 18 years of age. Plaintiff solicited 
participate, and he did participate with plaintiff, 
Plaintiff continued to 

I told Etheridge ‘‘not to worry about pay- 

ing him back, that he [plaintiff] would get it back another 
then plaintiff ‘‘kept calling’? Etheridge, and 

“kept hanging up on him’’. Plaintiff went to 

he Chief in Charge at the Hobby Shop. The Chicf told 


Etheridge ‘to give him | plaintiff! his money back. And 


Mtheridge did) so, 


2. Re par. 17 of plaintiff's statement. William Coyle, 
when called as a witness at the May 31, 1961 hearing held 
in the Navy's first abortive removal proceedings in plain- 
tiff’s case, then also testified (in substance) : 


He had been in the Navy since November 30, 1959. He 
had volunteered for a four year enlistment. At the time 
of the hearing, he was “not now, not especially”? trying to 
xet out of the Navy before his enlistment was up, At an 
earlier time, he had tried to get out of the Navy: there had 
been *thardship difficulties’? at his home: and he had then 
“*put in a request that was denied."* At the time of the 
hearing it no longer mattered ‘‘one way or the other" 
whether he stayed in the Navy. 


While in the Navy, he had never been ‘‘up to Captain’s 
Mast” at any time for disciplinary reasons. He had served 
his entire tour of duty (after boot camp) at the Patuxent 
Naval Air Station. 


Before entering the Navy, he had been “through juvenile 
court * * * two or three times.*’ But he had never been 
placed on probation, nor under the supervision of a parole 
officer, nor sent to a juvenile home. He had not been in 
juvenile court for larceny. When questioned in that re- 
gard, he stated: ‘tI was in there once for, let's see, mali- 
cious destruction of property. I am not too sure what it 
all was [about].’’ 


The affidavit Coyle executed on May 12. 1961 further dis- 
closes that Coyle participated with plaintiff in four homo- 
sexual acts for money, His later affidavit of July 12, 1961 
discloses that he participated with plaintiff in a fifth homo- 
sexual act for money on the night of June 14. 1961, some 
two weeks after the May 31, 1961 hearing was held in the 
Navy's first abortive removal proceedings in plaintiff's 


ease, 


be 


ot 


plaintif’s statement, Coyle was not 

find a way te get out of the Navy”’ either on 
IYsL when he exeeuted his first atidavit aygatust 
-oron May 31, 196 when he testified at the hear- 
. abortive removal proceedings in 
var. 2 supra.) Etheridge never was 
to gain his release from the Navy. He as- 
he wanted to stay in the Navy if he could. (See 


(See 


op of plaintiff's statement. Near the close of 
1961 hearing. the Chairman of the Navy Griev- 
ittee read the affidavits of the three young Navy 
into the record for evidentiary purposes. 
< were evidentiary, not simply ‘*w ritten 

s wlaineit claims. 


f plaintiff's statement. Plaintiff's 

the was ‘treated as a pariah, ete.”" is irrelevant 
erial. In any event, it appears to have no basis 

. see enclosures 6-8 included in the certified records 
» Departs ment of the Navy. If material, we traverse 


vars, 28-30 of plaintiff's statement. Plaintiff’s 

allevations to the effect that the January 25, 1962 

of charges commencing the Navy’s second removal 
in plaintiff's case contained no new spec “ifles 

xual conduct are incorrect. Further, he in- 

«s the record as to the reasons he gave, 

ice of counsel, for deliberately waiving his right 

with the concomitant right to cross-examine the 


accusatory witnesses thereat) in the Navy’s second re- 


moval 


proceedings. 


Re par 21 of plaintiff’s statement, Plaintiff is incor- 


in 
dence 
LOVver 


secon 


in his legal conclusions that there was no credible evi- 


in the record to sustain his discharge, and that the 
ling Navy Regulation was violated in the Navy’s 


j removal proceedings in his case. 


oe 


s. Re par. 40 of plaintiff's statement, Defendant's coun- 
sel never agreed with plaintiff’s counsel that the action in 
this Court be held “in abeyance pending a decision on the 
merits in the Court of Claims action’’, which plaintiff has 
beon maintaining contemporancously with the action in thix 
Court. 

/s/ 
Davip G. Bress 
United States Attorney 


JoserH M. Hannon 
Assistant United States Attorney 


/s/ 
Git ZIMMERMAN 
Assistant United States Attorney 


Judgment 
This cause having come before the Court on the parties” 
cross-emotions for summary judgment: counsel having been 
heard: and the Court having considered the records, and 
being fully advised in the premises, 
It is this 14th day of April, 1967, Orperrn, Aba upcED and 
DrecrEED: 


(1) That defendants’ cross-motion for summary judg- 
ment be, and hereby is, granted: 


(2) That plaintiff's motion for summary judgment be. 
and hereby is, denied ; and 


(3) The action is hereby dismissed. 


's/ Josern C. McGarracuy 
United States District Judac 


mG) 


Notice of Appeal 
is Hereby Given this 12th day of May, 1967 that 
George Connelly, hereby appeals to the United 
cates Court of Appeals for the District of Columbia Cir- 
auit from the order entered in this action on April 14, 1967 
+ the action, denying plaintiff's motion for sum- 


mary judgment and granting defendants’ motion for sum- 


mary judgment. 


= Epwarp L. Merricay 
Edward L. Merrigan 
Attorney for Plaintiff 
1700 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 


| 
BRIEF ON BEHALF OF APPELLANT 
De 


IN THE 


United States Court of Appeals 


For tae Districr or CopumB1a Ciecuir 


| United States Court of Appeals 


= for the District of Columbia Circuit 


Grorce A. Convey, Appellant, 


v. 
| 
SECRETARY OF THE Navy, ET aL, Appellees. 
| 
| 
On Appeal From an Order of the United States District Court 
for the District of Columbia 


| 
Epwarp L. MERRIGAN 
Attorney for Appellant 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 


Purss or Braon S. ADAMS PRINTING, a Wasurxcron, D. C. 
>, 
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QUESTIONS PRESENTED 


1. Under the facts of this case, did the District Court 
have the power to review appellant’s discharge and to 
rule that same was unlawful, in violation of the Navy’s 
own regulations, arbitrary, capricious, and without support 
in the evidence? Stated another way, in the light of the 
facts of this case wherein the Navy discharged appellant 
in complete violation of its own regulations and procedures, 
was it proper for the District Court to refuse to reinstate 
appellant to his position without stating any reason, con- 
clusion, opinion, or legal precedent to support its decision? 


2, In light of prior decisions of the Supreme Court and 
this Court, and specific written instructions provided by 
the Navy to appellant’s Commanding Officer in this matter, 
were the charges levelled against appellant in this case 
sufficiently specific to provide appellant a fair opportunity 
to defend against same? 


3. Was it proper for the Navy to discharge appellant 
from his position on the basis of a final dismissal notice 
predicated entirely on unexplained, unsupported charges of 
‘immoral conduct’? and such vague and obscure labels as 
‘homosexual acts’? and **homosexual conduct’? 


4. Was it proper for the Navy to discharge appellant 
from his position without alleging, proving or asserting 
in any manner any legitimate relationship between the 
charges against appellant and his occupational duties, quali- 
fications and efficiency as a Fire Fighter—a position he 
satisfactorily performed for 17 years prior to discharge? 


The Facts 
Summary of Argument 


Argument: 
Point I—The District Court Clearly Had the Power 
To Review Appellant's Discharge and To Rule, 
Under the Facts Here Presented, That Same Was 
Illegal, in Violation of the Navy's Own Regula- 
tions and Procedures; and That Same Was Arbi- 
trary, Capricious and Not Supported by Any Valid 
Evidence 
A. Appellants Discharge, Accomplished in Viola- 
tion of the Navy's Own Regulations and Pro- 
cedures, Is Invalid Per Se 

B. Appellant's Discharge Was Patently Pre-De- 
termined, Arbitrary and Capricious 

(. Appellant's Discharge Is Not Supported by a 
Preponderance of Evidence 


Point II—Appellant’s Discharge Was Likewise In- 
valid Beeause the Charges Levelled Against Him 
Lacked the Specificity Required by the Applicable 
Removal Procedure 


Point I]]—Appellant’s Discharge, Prediecated Exelu- 
sively ona Finding of ** Immoral Conduet**, Which. 
in Turn, Was Based Solely on Such Vague. Ob- 
seure Labels as ‘t Homosexual Conduet"’, Was Pat- 
ently Invalid 

Point IV—Appellant*s Discharge Was Invalid Be- 
cause the Navy Failed To Show Any Legitimate 
Relationship Between the Alleged Charges Against 
Appellant and His Occupational Duties, Qualifiea- 
tions and Efficiency as a Fire Fighter 


Conclusion 
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Appendix A—Memorandum from Chief, Bureau of 
Naval Weapons, To Commanding Officer, U.S. 
Naval Air Station, Patuxent River, Maryland, 
Dated t4 Sept. 1961, Entitled ‘Subj. Removal of 
George A. Connelly” 


Memorandum from Seeretary of the Navy to Com- 

ng Officer, U.S. Naval Air Station, Patuxent 

-, Maryland, Dated 1 December 1961, Entitled 

“Subj. George A. Connelly; Grievance Appeal 
from Removal Action” 


ix B—Letter Written on August 22, 1967 by the 


norable Kimball Johnson, Director, Bureau of 
Personnel Investigations, Civil Service Commis- 
sion, to Several Members of Congress Regarding 
Current Civil Service Commission Policies and 
Procedures in Cases Involving Alleged ‘‘ Immoral 
or Indecent Conduct’’; Together With Covering 
Letter Dated September 12, 1967 from the Com- 
mission to Counsel for Appellant 


Appendix C—Excerpts from Navy Civilian Personnel 
Instructions 


TABLE OF CITATIONS AND AUTHORITIES 
CASES: 


Clackum v. United States, 148 C, Cl. 404 (1960) 18, 26 
Clark v. United States, 162 C. Cl. 477 (1963) 1S 
Deak v. Pace, D.C. App. 1950, 185 F.2d 997 
Greene v. McElroy, 360 U.S, 474, 496 
Hepner v. District of Columbia, D.C. App. 1967 
19,122 decided 6/9/67) 

Ingalls v. Luckert, D.C. App, 1962, 309 F.2d 659 
Manning v. Stevens, D.C. App. 1953, 208 F.2d 827.2201 
Money v. Anderson, D.C, App. 1953, 208 F.2d 34 .. 
Olenick vo Brucker, D.C. App. 195923 Fe SadeS19 oo, 
Pelicone v. Hodges, D.C. App. 1963, 320 F. 2d 754 

1719, 34.5 
Peters v. Hobby, 349 US. 391, 351, 352 
Powell v. Zuckert, D.C. App. 1966, 366 F. 2d 634 

17, 18, 19, 20 


Index Continued 


Schware Y. Board of Bar Examiners, 393 U.S. 232, 238 

39 (1957) 
Scott v. Macy, D.C. App. 1965, 349 F.2d 182 .....15, 
28, 3 


(1947) 
Vitarelli v. Seaton, 359 U.S. 935 (1959) 
Weinberg v. Macy, D.C. App- 1966, 365 F. 2d 897 


es 8 () 13, 14, ft..5,16,21, 28 


_ 31, Uniform Code of Military Justice. 10 U.S.C. 
.e he 


IN THE 


United States Court of Appeals 


For THE Disrricr or CoLuMBIA CIRCUIT 


Grorcr A. CONNELLY, Appellant, 
v. 


SECRETARY OF THE Navy, ET al.. -Appellees. 


On Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLANT 


THE FACTS 


This appeal results from an Order of the District Court 
(Judge MeGarraghy) dated April 14. 1967, pursuant. to 
which appellant's complaint for reinstatement to his posi- 
tion as a Fire Fighter at the United States Naval Air 
Station, Patuxent River, Maryland, was summarily dis- 
missed, appellees’ motion for summary judgment granted 


appellant’s motion for the same relief denied —all 
e evoression of any written opinion of any kind, 
findings of fact or conclusions of law, and 


rymment of any reasons or legal precedents 


support the District Court’s optnton (JA. 55). 


As set forth hereinbelow, appellant honestly believes that 
the Distrier Court’s said order is erroneous and wrong. 
In the meantime, however, that unexplained order has left 
appellant in an exceedingly dark, hopeless and unjust posi- 


ie rs 


17 years of completely satisfactory serv- 


community of Leonardtown, Maryland, 
resided for decades) in an atmosphere of 
shonor. This appeal, therefore, is urgently 
\portant to appellant, and he prays that 

t. after patiently, fairly and carefully reviewing 
in. will conclude that his discharge from 

v. capricious and unlawful; and that 

» restored to the position from which the 
improperly removed him, in violation of its 


Court of 


ie facets surrounding this case are as follows: 
tod of approximately 17 years prior to May, 
unt. a classified civil service employee of the 
served as a Fire Fighter at the United 

Air Station, Patuxent River, Maryland (.T.A. 

7 vears of satisfactory service, was 

prior to the discharge involved in this case, 
reflected absolutely no diffientties of any kind 
. the Navy (JA. 22). Indeed, he was a 


emplovee In every respect. 


On or about May 19, 1961, however, appellant received 


a notice of proposed removal from his position as a Fire 


”» 
3 
Fighter, (J.A. 22). That notice proposed to discharge 
him on the basis of alleged ‘immoral, indecent, notoriously 
disgraceful conduct’? (J.A. 4, 22, 42). Said notice went 
on to state (J.A. 22): 
“Specifically, you are charged with the commission 
of homosexual acts with Donald L. Etheridge, 549-76- 
46, SA, U.S.N.: Robert C. Morrill, 5837-12-28, SR, 
U.S.N. and William (n) Coyle, 479-95-21, AA, U.S.N. 
during the period of 1 January, 1961 to 1 May 1961. 
It is considered that these acts reflect unfavorably on 
your suitability as a government employee and it is 
considered in the best interest of the Government 
that you be removed from the employment rolls of 
the station... 
“During the notice period, you will be scheduled 
for work as usual.”’ 


In line with instructions contained in the Navy's said 
Notiee, appellant filed a written answer denying these 
charges and he requested a hearing (J.A. 23). The Com- 
manding Officer of the Air Station thereupon appointed a 
Grievance Advisory Committee to conduct the said hear- 
ing, which was held on May 31, 1961 (J.A. 23). 

Shortly after the said hearing was called to order. the 
Committee, without first receiving any evidence whatso- 
ever in support of the charges against appellant. directed 
appellant to present his defense (J.A, 23). This was in 
Violation of the Navy's own regulations (NCPI 750. Sect. 
5.5 (f) (2)), which specifically provided that Charges 
do not constitute evidenee .. 7", and, at all grievance hear- 
ings, ‘*The evidence in support of the charges will be in- 
troduced’. Appellant's objections, however, were denied, 
and appellant was thus required to proceed with his wit- 


nesses and evidence against the pending charges (J.A. 23). 


Appellant, faced with this outrageous predicament, 
thereupon did all he possibly could to defend himself. 


1 The ‘{minutes’® or transeript of this hearing ix one of the typewritten, 
xeroxed exhibits before this Court (See Appellant's Exhibit: 3). 


+ 


character witnesses -per- 
aN al good standing, both in the 


iat the ~ aval Station, who had known ap 


riod of years (J.-A, 25). All of these 
ellant possessed the best pos- 
the community and that he positively 
thomosecual’’ tendencies or 
27). One of these witnesses, 
who operated a service station ‘just outside the 
al Station, testified he had known appel- 
a customer and friend for 50 vears; that ap- 
of ttyood moral habits**: and then he 
as follows (J.A. 25): 
v reason to believe that he has 


, 
Tendencies? 


to my knowl ledge. 
Are vou familiar with his reputation in the 
.. T have never heard anything what- 


what you said from anyone... 
st about all my life ...”’ 


ess called by appellant had worked with 
icghter for a long period of years 

(J-A. 26): 
been charged with committing homo- 


Do vou know anything about his char- 
would lead you to believe that he had com- 


opinion, he wouldn‘t have. 
base your opinion on? 


vs been a perfect gentleman... 
Pe very good standing through 
never heard anything said 


witness therenpon appeared and testified he had 
for 20 years or more (J.A, 26). This 
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Witness stated appellant enjoyed ‘tan excellant reputa- 
tion’, and he too denied that appellant: was in any sense 
‘homosexual’? (J.A. 26). 


Appellant thereupon inserted in the record before the 
Navy Committee a serics of written certificates from 
prominent citizens in the area, all of which stated appel- 
lant had never displayed any homosexual tendencies of any 
kind, The President of the First National Bank of Leon- 
ardtown, Maryland, whereat the Naval Station is located, 
stated (J.A. 26): 


“T have been advised that George A. Connelly is 
charged with immoral, indecent. and disgraceful con- 
duct in that he allegedly committed homosexual acts 
with certain enlisted Naval personnel. and that he is 
presently awaiting action to determine if he should 
be dismissed from Government employment. 


“This will certify that T have known Mr. Connelly 
most of his adult life and that T am familiar with his 
reputation in the community. I know of no incidents 
which would reflect upon his character and certainly 
do not feel that he has homosexual tendencies. 


“Te enjoys an excellent reputation in the com- 
munity as does his entire family. His honesty and 
integrity are unquestioned. 

“Knowing Mr. Connelly, it is diffeult to believe 
that he could or would be involved in such conduct."* 


The State’s Attorney for St. Mary's County. Maryland. 
wherein the Naval Station is located, also filed a certificate 
in the record stating (J.A. 27): 


“This will certify that T have known Mr. Connelly 
most of his adult life and that T am familiar with his 
reputation in the community. I know of no incidents 
which would refleet upon his character and certainly 
do not feel that he has homosexual tendencies. "* 


Similar certifieates, all denying that appellant is a homo- 
sexual, or otherwise immoral or indecent, were filed by the 


1a) 


Sherif? of St. Mary's County: the Chairman of the St. 
Mary's County Lignor Board; an attorney, who was also 


t arvland State Roads Commission; and 
by a Deputy Sherith of St. Mary's County (J.-A. 27). The 
l mentioned certifieate stated (J.A. 2 

is to certity that 1... have known George A. 
nelly for a period of 17 years. IT have always 
found him to be sober and of good character. 


“George has always been loyal to and the main 
source of support for his aged parents. 


To my knowledge his reputation in this community 
for peace and good order have always been above 


reproach.” 


Mrs. Goldsborough, a next-door neighbor 
t's for approximately 30 years, appeared and 
response to questions put by the Committee 
(JeAs 285 


“A. I have lived in the area where he lives for 30 
to 40 years and I have never known him to be any- 
thing but a perfect gentleman ... I pass his house 
when I go back and forth on my way to work and T 
see him two or three times a week. He takes care 

vis aged parents. His father is nearly blind and 
ts mother has been in the hospital for the last three 
years and he is the main support of his 


parents. 


When appellant had completed the introduction of the 
foregoing testimony and written certificates, the Chair- 
man of the Grievance Committee thereupon directed appel- 
f to testify regarding the charges against him 
and to answer various questions concerning same (J.A, 
28). Appellant answered all such questions, but stead- 
fastly denied the charges. 


The Committee Chairman thereupon finally directed the 
three Navy enlisted men named in the charges against 
plaintiff to appear and testify (J.A. 28). 


i 


The first, Donald L. Etheridge, appeared but refused to 
testify regarding any of the alleged charges against appel- 
lant (J.A. 6, 28). His testimony was as follows (J.A. 28: 
Appellant’s Exhibit 3): 

“Q. When did you first meet Mr. Connelly? 

«A. | refuse to answer any further questions. 
Article 31. 

“Q. Did Mr. Connelly perform any unnatural sex 
acts with you? 

“A, T stand under Article 31... 

“Q. Were you ever caught by anyone while en- 
gaged in an unnatu sa] sexual act with Mr. Connelly, 
Mr. Etheridge? 


“A. lam not going to say another word.” 


When appellant‘s counsel sought to interrogate the wit- 
ness further, the Committee Chairman refused to allow 
him to proceed, stating: **. . .e are going to have to let 
Mr. Etheridge go... He is obviously not going to answer 
and since he is not. it is just useless to keep going on... 
(J.A. 29). The Chairman made no effort whatsoever to 
compel or direct the witness, a Navy enlisted man, to 


testify. 


The second alleged complainant, Robert C. Morrill. was 
thereupon called to testify. Morrill testified, first of all. 
that he had been in the Navy for less than 2 years and 
that he had been punished just a short time before for 
illegal possession of a Navy driver's Heense and for dam- 
aging private property (J.A. 29). For this offense, he 
had been reduced in rank (J.A. 29). But. when it came to 
the alleged charges against appellant, Morrill, like Ether- 
idge, refused to testify (J.-A. 29). 


The third alleged complainant, William Coyle, was there- 
upon called to testify by the Committee. He stated he 


2Article 31 of the Uniform Code of Military Justice, 10 U.S 
vides that no person ina Navy proceeding may be forced to give testimony 


S.C. S31, pro- 


which he believes may be self-incriminating. 


was only 20 years old: that he had been in the Navy 
yal pout A year and a half; and that, prior to his enlist- 

he had ttbeen through Juvenile Court... two or 
times... for malicious ee of property’? 


perhaps other offenses GIA. 29). But, Coyle, like 


ige and Morrill, Ganed refused to testify re- 
ves against appellant. He ‘refused to 
i words, he had taken Article 31 


irman of the Navy Committee thereupon in- 

appellant again take the witness chair and 

interrogated by the Committee regard- 

the charges against him (J.A. 29,30). In response to 

stions put by the Chairman, appellant testified as fol- 
lows (J.A. 30): 


*-Q. Did you commit any unnatural acts with 


S16 < 


*Q. You say vou did not commit any of these acts? 
“A. No, sit.” 


The Committee thereupon sought to determine from ap- 
pellant why he (appellant) thought such charges would be 
made against him by three Navy enlisted men if the 

aid sentee were not true. Appellant testified that one 
three . Morrill, had admitted prior to the hear- 

ing that he ae those charges solely ‘ ‘so he would be 
released from the Navy’? (J.A. 30). And, of course, dur- 
is testimony before the Committee, Coyle, one of the 

two complainants, candidly admitted that he also 

ian heen trying to find a way to get out of the Navy (S.A. 


DD Ps 


voring to gain their relense from the 
the nature of their charges against appellant, all 
“Cundesirable’’, and were so released GIA, 30), 


9 


After appellant was excused as a witness for the second 
time, several of his fellow employees at the Naval Station 
were called by the Committee itself to testify. Each testi- 
fied favorably regarding appellant and his reputation over 
17 years at the Station, and all advised the Committee 
that there were no facts known to them which could pos- 
sibly lead them to believe that appellant would commit any 
homoseaual acts (J.A. 30). 


Then, after the record was closed and after appellant’s 
counsel had completed his closing argument and although 
the Navy's own Regulations (NCPT 750, 5-9 (f) (2)) spe- 
cifically provides that “charges do not constitute ert- 
dence’’, the Chairman of the Navy Grievance Committee 
insisted upon reading into the record the written charges 
allegedly made against appellant by the three men who 
refused to testify before the Committee (JA. 31). The 
Chairman again turned to the appellant and insisted that 
he answer the following further questions regarding the 
charges read into the record as aforesaid (J.A. 7, 31): 

“Chairman: Do you deny the contents of these 
statements? 


“Connelly: Yes, I do. 

“Chairman: Do you deny all, in part. or all of the 
statements? 

“Connelly: These are all untrue as far as I’m con- 
cerned,”’ 


In spite of the foregoing and in the face of the record 
referred to above, on June 6, 1961, the Commanding Officer 
of the Naval Air Station (who was not a member of the 
aforementioned Committee) nevertheless issued a final de- 
cision removing appellant from his position (J.-A. 31). The 
Commanding Officer stated (TA. 31): 


“At your hearing before the Field Grievanee Ad- 
visory Committee on 31 May 1961 statements of your 
associates in these acts were read to you and you were 
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ample opportunity to present ev idence and to 

he charges against you. Jf ts considered that 

ent such evidence or other explana- 

Peny these statements. ltis, therefore, 

t levision of t 1s command that you be re- 

moved from the os ae station effective 9 June 
Wel. ss ltahes<s 


On June S. 1961, appellant appealed to the Secretary 
the Navy (J.A. 31). 


While that appeal was pending, one of the Navy enlisted 
upon Whose alleged statements the Navy's charges 

t appellant were based—Robert C. Morrill—sud- 

ced and released a written statement to appel- 

he Navy. wherein he admitted in his own hand- 

all of his charges against appellant were 


(TeX 31832): 


Approximately 6 months later, the Seeretary of the 
Navy sustained appellant’s appeal on the ground that 


‘tthe procedure followed in effecting your removal from 
employment was fatally defective” (J.A. 32). The See- 
> the Naval Air Station to restore appellant 


h back pay (J.A. 32). 


Thereafter, on December 18, 1961, the Commanding 
Officer of the Air Station notified appellant in writing that 
in scent he desired to be restored to duty, he should 

report to the Security Officer on December 21 for reinstate- 
ment (J.A. 32). 


However, when appellant accepted this offer and re- 
ported for duty, his superiors at the Station embarked 
upon a course of conduct whereby appellant was treated 
as a pariah; he was intentionally subjected to continuous 
humiliation and disgrace; and indeed, he was never re- 
Instated to the position at the Station from achich he had 
heen removed (J.A. 32, 33). In this regard, the evidence 
before the Court is as follows (J.A. 32, 33): 
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(i) When appellant reported for reinstatement, his su- 
periors promptly refused to reissue to appellant a pass 
or permit required by all employees for regular entry 
and departure at the Station gates, Appellant was denied 
this privilege and he was directed to report to a special 
Security Post cach time he desired to enter the Station: 
and upon entry, he was to be escorted around the Station 
at all times by a special guard (J.A. 92). 


(ii) Secondly, appellant's superiors refused to reinstate 
appellant to his old work as a Fire Fighter at the Station 
itself. On the contrary, these superiors advised appellant 
they intended to isolate him from the Station and from 
his old unit. Thus, appellant was arbitrarily and capri- 
ciously assigned to a distant, outlying facility, separated 
from the Station itself by at least 14 miles of water 
(J.A. 32). 


(iii) Finally, while other employees were transported to 
and from this distant post each day in a boat supplied by 
the Navy—and while this trip by boat was only 14 miles 

appellant was also excluded from this privilege on the 
ground that his presence on the boat each day would prove 
embarrassing to the other passengers (J.A. 32). Aceord- 
ingly, appellant was required to travel alone 70 miles over 
land cach day to and from this distant point in order to 
retain his employment (J.A. 32, 33). When appellant com- 
plained that this was unfair and wrong. his superiors 
mockingly referred to him as a ‘‘bachelor’’, and stated he 
shouldn't mind living alone at the distant location involved 


99 


if he wanted to avoid the burdensome travel (J.A. 33). 


In spite of these arbitrary, capricious actions on the part 
of his superiors, appellant returned to work for the Navy 
and he satisfactorily performed his duties, even under the 
onerous and almost impossible conditions mentioned above. 
On January 26, 1962, however, in further pursuit of this 
program of harrassment and oppression directed at ap- 
pellant, the Commanding Officer at the Naval Station 
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served ov appellant another Notice of Removal, 
substantially on the same old charges 
pellint by Coyle and Etheridge mentioned 


Oo). The charge theretofore made by 


subsequently notified the Navy tn writing that 

were deleted from this Notice (JLA. 33). 

was advised that ‘‘during the notice 
heduled for work as usual’ (JA. 55 


aforesaid notice was based on substan- 
me old charges as those contained in the prior 


aim 
h hed been rejeeted by the Secretary as de- 
: and because tn the written record, 
Vrendy before the Nary, the only two complain 
said second notice (Coyle and Etheridge) 
vitustly refused to testify or to be cross-eramimed 
reqirding the said charges, and because through character 
witnesses, character certificates and testimony of fellow 
employees, and through his own repe ated denials under 
1) said ueritten record, appellant had established, 
ty] extent of his ability, his innocence of the charges 
vinst him, appellant elected simply to plead innocent to 
these reiterated charges and to stand on the testimony and 
eridenre he himself had submitted during the first hear- 
ing proceeding, Accordingly, he notified the Commanding 
the Naval Station on February 1, 1962 as follows 


A hearing would serve no useful purpose as 
charges were presented, and T have already 

fully answered the old charges, 
“Tn reply to your notice of proposed removal, please 
he assured that [ plead innocent to any and all charges 
state doand presumed in your letter... Your present 
ition... to redismiss me from service on an 
leal set of charges is an undisguised attempt to 
vo the orders of higher eehelon and a deliberate 

case of placing me in double jeopardy. 
8] peeuest ron see fit to put an immediate 
arrest to the illegal and improper personnel action 
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whieh, if allowed to go through, threatens to jeopardize 
my interests  (Ttalies supplied) 


Thereafter, just one week later on February &, 1962, the 
Commanding Officer of the Naval Station arbitrarily, ca- 


priciously and unlawfully removed appellant for the second 


time from his position as an employee of the United States 
(JA. 34). We did this without producing any Witness Or 
evidence to support the charges levelled against appel- 
lant by Coyle and Etheridge; without appointing any Cone 
mittee or board to investigate those charges or appt llant’s 
continuous denials of those charges; and without holding 
any hearing to determine whether there was sufficient ri- 
dence to justify any presumption of quilt beyoud a rea- 
sonable doubt (J.A. 34). Indeed, the Commanding Officer 
arbitrarily and summarily dismissed appellant for the 
second time on the basis of the following statement 
(J.A. 54): 

“T have considered your reply of 1 February. 1962. 
but have determined that your conduct was immoral, 
and that you did commit homosexual acts with Donald 
Lee Etheridge and William (n) Coyle as deseribed in 
the advance notice and in their statements... There- 
fore, it is my decision that your removal from the 
employment rolls of this station will be effected on 
16 February, 1962. This action is being taken in the 
best interest of the federal service.” 


At the time the Commanding Officer so acted to remove 
appellant from his position, the Navy's Regulations gov- 
cerning discharge proceedings provided as follows (J.A. 
an 
35, 36): 

(i) NEPT 750, Section 2-3 (¢e)— 

“SA prima facie case against an employee must exist 
before disciplinary action is initiated. A prima facie 
case is one established by suflicient evidenee to justify 
a prestamption of quilt BEYOND & REASONABLE DOUBT |. - 

“Tt is management's responsibility to aseertain all 
pertinent facts prior fo making a final decision and to 
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uncorer and attach due wetght to factors supporting 
the employee's position WHETHER OB NOT THE EMPLOYEE 


OFFERS SUCH FACTORS IN HIS OWN DEFENSE’. (Ltalies 
supplied) 


"Hearings shal held whenever... the em- 

lovee oT t wh hearing in reply to charges. 

nas i in the discretion of manage- 

itoahen the employer fails to request such hearing, 

tein bellered that hearing the case will lead toa 

aulerstanding of the case and more equitable 
(Italics supplied) 


NCPI TAQ, Section 5-5 (f)— 


“In hearing cases... the following standards and 
procedures shall be observed. 

ployee shall be advised of the charges 

and of the contemplated penalty. The evidence in sup- 

port of the charges will then be introduced. The evi- 

dence may be in the form of testimony of witnesses ... 

} introduction of pertinent documents ... Charges 


not constitute evidence 


3) The employee shal! be given full opportunity 
to reply to and refute the evidence and charges against 
him and to question all witnesses at the hearing .. . 

**(4) The hearing officer or board shall make every 
effort to elicit all of the facts bearing on the case 
whether those facts support the charges or support 
the employee's position ...’’ (Italies supplied) 


Moreover, at the time appellant was capriciously and 
summarily dismissed for the second time on February 
S$, 1962, the Commanding Officer had before him not only 
the aforementioned Navy Regulations, but also two de- 
tailed written memoranda, one dated 14 September 1961 
from the Chief of the Bureau of Naval Weapons and a 
second dated 1 December 1961 from the Seeretary of the 
Navy, which specifically directed him that appellant Con- 
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neily could not be lawfully removed from his position under 
the facts here presented unless proceedings Were held at 
which 


(a) Coyle and Etheridge would be required, in appel- 
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Jant’s presence, at least to identify and verify their signa- 


+ 


tures on the affidavits which contained their charges against 
appellant; 

(b) Coyle and Etheridge would also be required. in 
appellant’s presence, **to reaffirm the correctness of their 
statements"; 


(¢) the Navy's investigators (who allegedly sought out 


and obtained the aforementioned affidavits from Coyle and 
Etheridge) would also be required to testify, in appellant's 
presence, regarding ‘the circumstances leading to the 
written accusations against the appellant": and 


(d) evidence would be taken, in appellant's presence. 
regarding allegations which had been made that Etheridge. 
one of the complainants. had previously made threats of 
physical violence against the appellant; and finally at which 


(c) Appellant, after hearing all of the foregoing evi- 
dence against him and after thus being afforded a proper 
opportunity fully to understand the nature of the charges 
and the circumstances surrounding same, would then and 
only then be required by the Commanding Officer to present 
his defense against those charges.* 

4The aforementioned memoranda from the Secretary of t 
Chief of the Bureau of Naval Weapons respectively are 
pendix to this brief (See Appendix A). These documents were not 
the Joint Appendix herein because theu came to light in this ¢ 
District Court entered the Order from whieh this appeal 
herein apparently intentionally omitted these memorar 
Administrative Record they themselves filed in the 1D 
they effectively deprived the District Court of thi 
continued effectively to suppress these doen 
for appeliant discovered oblique references to 
preparation of the Joint Appendix herein for printing, and d 
Appellees produce these documents, 


le 


as contended later in this brief, it is ap- 


is case that the second discharge, 

Was not only patently arbitrary and 
completely unlawful and dt- 

in violation of the Nacy’s own 

if the aforesaul specific instructions and 
Seoretary of the Navy and the 

Naval Weapons to appellant's 

reference to this case and to the 

led against Mr. Connelly, 

tructions required the command- 

kind to hold a hearing or some 

Son his own motion tf necessary, in order 
selop all of the facts. all of the evidence and 
words of the Regulations) whether 
tsutticient erulence to justify a presumption of 
rensonable doubt’. Indeed, as the Regula- 


*s responsibility to ascertain all 

t -to making a final decision and to 

L attach due weight to factors supporting 
ws position whether or not the employee 


rs such factors in his own defense,’ (Italies sup- 


it 
U 


ix grossly improper notice of removal, 
aled to both the Civil Service Com- 
Secretary of the Navy (J.A, 36). 


L) 30, 1962. however, the Civil Service Commis- 

jon denied appellant's appeal, stating that 

2 Commission had no authority to review “the merits of 
*s action”? (J.A. 36). On August 13, 1962, this 

irmed by the Commission’s Board of Ap- 

which likewise decided that the Commis- 

ain had no authority to review the merits of the Nary’s 


yo 


case against appellant (JA. 36, 37). Finally, on May 24, 


1 754, Sections 2-300). 
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1963, the Civil Service Commission itself affirmed these 
rulings, again without passing on the merits of the case 


or whether the Navy's acttous were arbitrary, capricious, 
unlawful or without support in the evidence (JA. 37). 


In the meantime, the Secretary of the Navy mysteriously 
refused to interfere with appellant's second dismissal, al- 
beit same had been accomplished in violation of the Navy's 
own Regulations and in complete contravention of the 
Secretary's own written instructions in this case (J.A. 37). 
The Secretary stated simply (J.A. 37): 


“It is found that the action taken by the Command- 
ing Offieer of the U.S. Naval Station Patuxent River, 
Was warranted under the cireumstances."* 


Appellant, thus separated from his job and without funds 
to prosecute his claims for reinstatement and back par, 
turned to his federal employee union for assistance (J.A. 
37). On June 16, 1964, after careful investigation by its 
committees and legal counsel of the facts and circumstances 
here involyed, the union voted to assist appellant in the 
presentation of his said claims. The instant action was 
therefore commenced on August 31, 1964, approximately 16 
months after the final action of the Civil Service Commis- 
sion in this case. 


SUMMARY OF ARGUMENT 


The Distriet Court clearly had the power to review ap- 
pellant’s discharge and to determine whether same was 
iNegal or in violation of the Navy’s own regulations and 
specified procedures; or whether same was arbitrary, ea- 
pricions, or without support in the evidence (Pelicone v. 
Hodges, V.C. App. 1963, 820 F.2d Tat: Weinberg ve Macy. 
D.C. App. 1966, 65 F.2d 897; Powell v. Zuckert, D.C. App. 
1966, 366 FF. 2d 634, Meprer v. District of Columbia, D.C. 
App. 1967 (No. 19,122, decided 69 67)). Under the facts 
and cirenmstances here involved, it is perfectly elear that 


Is 


for the second time was arbitrarily 
by superior officers in direct 
plicable Navy Regulations and contrary 
tlons given in this case by the 
the Chief of the Bureau of 
iseharge is plainly unlawful and 
2S. 363) (1957): Vitarelli v. 
» Olenick v. Brucker, D.C. App. 
ls ve Zuckert, D.C. App. 1962, 309 
v. Zuckert, supra). 


} 


also that his discharge from the very 

invalid asa matter of law. The removal charges 
not suficient to provide appellant a 

nd against same, and the Navy 

o its own Regulations and written instruc- 
Secretary and ne or the Bureau of Naval 


fled t to name or eines the investi- 

- obtained the written charges against 

the circumstances under which that 

tiated or conducted: and it failed in 

fy or prove that appellant, after 17 

sfactory service to the United States 

. Pany notoriously disgraceful conduct” 

Money v. Anderson. D.C. App. 1953, 208 F. 2d 34; Wanning 

. Stevens, D.C. - App. 1953, 208 F. 2d S27; Deak v. Pace, 
D.C. App. 1950, 185 F. 2d 997). 


appellant's discharge, predi- 
‘Insively on a findi “immoral conduct’’, which, 


was based solely on such vague, obscure labels as 
shomoserual acts’? or “homoserual conduct’’—all without 


any testimony or evidence in the record to explain or sup- 
I was likewise patently invalid (Scott v. Macy, 
D.C. App. 1965, 949 F.2d 182; Clackum vy. United States, 
145 C. Cl. 404 (1960); Clark ve United States, 162 C. Cl. 


477 (1963)). 
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Finally, appellant asserts herein that his discharge was 
invalid because the Navy failed to allege or prove any legiti- 
mate relationship between the charges against appellant 
and his occupational duties, gualifications and efficiency as 
a Fire Fighter—a job he satisfactorily performed for 17 
years prior to the charges, and which he continued satis- 
factorily to perform during periods the charges were pend- 
ing against him and he was still permitted to work (Shelton 
v. Tucker, 364 US. 479 (1960): Vitarellt v. Seaton, supra; 
Schware y. Board of Bar Examiners, 353 U.S. 282, 255, 39 
(1857): United Public Workers v. Mitchell, 330 U.S. 74, 101 
(1947); Seott ve Macy, supra). Indeed, Congress itself has 
provided that no federal employee can be dismissed from 
his position solely because of some physical disability or 
abnormality which does not otherwise interfere with the 
performance of his work for the Government (5 U.S.C. 


632(9)). 


POINT I 


The District Court Clearly Had the Power To Review Appel- 
lant’s Discharge and To Rule. Under the Facts Here Pre- 
sented, That Same Was Illegal, in Violation of the Navy's 
Own Regulations and Procedures; and That Same Was 
Arbitrary. Capricious and Not Supported by Any Valid 
Evidence 


During recent years, the Supreme Court and this Court 
having meticulously sought in a long line of decisions to 
make it erystal clear that the district courts are indeed em- 
powered to and should exercise their authority to set aside 
unlawful, unjust, arbitrary and capricious dismissals of 
federal employees and those not supported by a preponder- 
ance of the evidence, or which violate the regulations or 


procedures promulgated to govern such disciplinary actions 
(Serrice v. Dulles, 354 US. 863 (1957) : Vitarelli vy. Seaton, 
359 US, 535 (1959): Pelicone v. Hodges. D.C. App. 1968, 
390 F.2d Tit; Weinbera v. Macy. D.C. App. 1966, 365 F. 2d 
807: Powell vy. Zuckert, D.C. App. 1966, 366 F. 2d 634: 
Hepner vy. District of Columbia, D.C, App. 1967, No. 19,122 


decided 6/9/67). 
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A. Appellant's Discharge. Accomplished in Violation of the 
Navy's Own Regulations and Procedures, Is Invalid Per 


v. Dull 
rome Court ruled that whenever a federal agency, 


es, SUPra, and Vitarellt v. Seaton, supra, 


lates the letter or spirit of its own regulations or procedures 
governing such discharges, that dismissal is invalid per se. 
indicated above, that same rule has repeatedly been 
by this Court to set aside federal employee dis- 
accomplished in violation of departmental regula- 
procedures (Olenick v. Brucker, D.C. App. 
od S19: Ingalls v. Zuckert, D.C. App. 1962, 309 F. 2d 
39: Powell ve Zuckert. supra). 


In the case at bar, it is difficult to fathom why the district 
court, presented with the uncontradicted facts and cireum- 
involved, failed to apply that rule to set aside 

patently invalid discharge; or why the district 

witha rotcing any reason or opinion, summarily 
appellant’s complaint herein and granted ap- 

tion for summary judgment. The only feasible 

is that, by reason of appellees’ suppression of 


“nome moranda now contained in Appendix A to 
ne di court somehow failed to grasp the 
ess and the capriciousness of the Navy's purpose- 


re to follow its own regulations and procedures, as 
its predetermined decision to get rid of appellant, 
ars of satisfactory service to the United States, 

of the complete lack of any sustainable case 


irrespective of why the district court acted as it 

case, the facts in the record before this Court 

ow plainly, we submit, that the Navy’s entire second dis- 
roceed in ge pata appellant herein violated that 
department's own regulations and procedures from the 
very beginning to the end, First of all, the Navy's own 
regulations (N.C.P.T. 750, 6-4(b)) provide: ‘When a sus- 
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pension or removal action is found to be procedurally defee- 
tive, a new and procedurally correet action may be initiated 
against the employee. Such action should normally be 
initiated within 15 days after the date the suspension or 
removal is cancelled’? (JA. 15). The record before the 
Court shows that appellant's first: removal by the Navy 
was overruled by the Secretary of the Navy and same was 
cancelled on December 1, 1961 (J.A, 44): and appellees 
admit and concede that appellant was restored to duty on 
December 22, 1961 (Ji. 44. 45). Appellees likewise con- 
cede on the faceof the record that the Navy's second at- 
tempt to remove appellant was not commenced until Janu- 
ary 25, 1962—1.0, 55 days after the Secretary's action of 
December 1 and 34 days after appellant was restored to 
duty. Ergo, from the very outset, the second attempt to 
remove appellant from his position was in violation of the 
departments own regulations. At no point have the appel- 
lees offered any explanation, reason or excuse for this 
improper delay. 

The Navy's regulations (N.C.P.L. 750, 5-3: N.C.P.L. 750, 
2-3(¢)(1), (3) and (4)) also expressly provide (J-A. 16): 

“<(1) The primary function of disciplinary pro- 
cedure prior to decision is to determine the facts, not to 
provide a means for prosecuting the employee . . . 

“«(3) The employee must be confronted with all the 
evidence that influences Management's consideration of 
the ease and must be permitted to defend himself 
against such evidence . . . 

“(4) It is Management's responsibility to ascertain 
all pertinent facts prior to making a final decision and 
to uncover and attach due weight to factors support- 
ing the employee's position whether or not the em- 
ployee offers such factors in his own defense’. (Italies 
supplied) 

And. of course, the Navy's regulations (N.C.P.I. 750, 
2-3(¢)) also provide : 


‘A prima facie case against an employee must exist 
before disciplinary action is initiated. A prima facte 


ease is One est tabl lished by sufficient evidence to justify 
ilt beyond reasonable doubt . . ."” 


vat bar, at the time the second discharge pro- 
i the Navy knew that the two remain- 
ist appellant had steadfastly refused 

xaumined regarding the charges 

appellant; the Navy knew that 

complainants had retracted his 


ame were false and concocted: the 


al of the charges: and the Navy knew 

P SAGES had appeared and voluntarily 
that appellant was, In no respect, 

t seemingly the Navy elected to forget, 
if these facts in favor of an all-out, 

In 

oun requlations, it rejected 

iary function of disciplinary pro- 

1 is to determine the facts, not to pro- 

** On the 
ose was **to prosecute” appellant, 


for prose cuting the em; ployee aka ob 


rder to do this, it simply chose to ignore all evi- 
facts favorable to appellant and to rely erelu- 

lyon the tarnished charges of Coyle and Etheridge who, 

Ki said charges, quickly retreated behind 

Article 21 of the Military Code—and avho, by the time 


the charqes were reiterated against appellant for the second 
time, had alrendy successfully gained their release from 
the Navy and had returned to civilian status (J.A. 45, 


jolation of its own regulations did not end 
there however, Whereas those regulations require that 
“The employee must be confronted with all the evidence 
that influences Manaqement’s consideration of the case and 
must be permitted to defend himself against such evi- 
dence’: and whereas, the memoranda from the Secretary 


ye 


“7 


and Chief of the Bureau of Naval Weapons (Appendix A 
hereto) specifically directed in this case that ‘the special 
investigators of the Security Du ision’’? who conducted the 


investigation of the charges against appellant be identified 
and “the circumstances leading to the written accusations 
against appellant (be) presented” ’—the notice of removal 
served on appellant on January 2, 1962 made no reference 
whatsoever to these investigators or to the facts and cir- 
cumstances which led to the investigation and to the accusa- 
tions which Coyle and Etheridge lodged against the ap- 
pellant, In this regard, the Navy not only violated its own 
regulations; it effectively deprived Appellant contrary to 
the instructions of its own top management officials. of due 
process of law and of a fair opportunity to defend himself 
against evidence which the Navy suppressed and has never 
released to this very day. 


All of this, of course, is likewise a far cry from the Navy 
regulations which state: ‘‘It is Management’s responsi- 
bility... to uncover and attach due weight to factors 
supporting the employee's position whether or not the em- 
ployee offers such factors in his own defense**; and ** Hear- 
ings may be held, in the discretion of management when 
the employee fails to request such hearing, if it is believed 
that hearing the case will lead to a better understanding 
of the case and more equitable action’? It is difficult to 
imagine any case in which the cireumstances would more 
clearly require management to exereise its discretion and 
schedule a hearing on its own motion than this ease! In- 
deed, management's decision in this respect was effectively 
dictated by the memoranda received from the Secretary 
and the Chief of the Bureau (Appendix A hereto). Those 

6 In this regard, the Navy has never released the names of the investigators: 
it has never disclosed how or why the investigation was initiated; and it 


has never disclosed the cireumstances under which written statements were 


taken from Coyle and Etheridge, by whom, or where. 


7 NGPA 750, 5.5(b). 
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Mmoranda contained the following criticisms of the first 
discharge procedure: and thus the Commanding 
Was on notice at if he thereafter intended law- 


e appellant, he woud have to hold a hear- 


Management would introduce evidence in support 


f its Case: 


ize would be called to verify their 
- statements and aftidavits and ‘tto re- 


correctness of their statements’’; 
information surrounding the cireum- 
he written accusations against appellant 


tigators would be summoned to 


s threats against appellant would be ex- 


tignally failed to present the evidence required by the 


memoranda in Appendix A hereto, we submit the Navy 
again violated both the letter and spirit of its own regula- 


tions and procedures 1 ill another important, material 


violated the letter and spirit of its own 
gulations and procedures and having thus failed to pro- 
duee any witnesses or evidence against appellant under the 
volved, the Navy left appellant in 

ye Dr. Peters in Peters v. 

Hobby, 249 US. 3231. In that case, the Supreme Court 


overrnled the dismissal of a federal employee who, like 


somewhat the 


appéllant here, had been improperly and unfairly removed 


2 


from his position. In his concurring Opinion in that case, 
Mr. Justice Douglas (joined by Mr. Justice Black) stated, 
at pages 391, 352: 
“Dr. Peters was condemned by faceless informers 
. None of them had to submit to cross-examina- 
tion. None had to face Dr. Peters. So far as we or 
the Board know, they may be psychopaths or venal 
people... They may hear old grudges. Under cross- 
examination their stories might disappear like bubbles. 
Their whispered confidences might turn out to be yarns 
conceived by twisted minds or by people who, though 
sincere, have poor faculties of observation and memory. 


“0 The practice of using faceless informers .. 
to get rid of employees in the Government... is an 
uncAmerican practice we shoud condemn, It deprives 
men of ‘liberty’ within the meaning of the Fifth 
Amendment, for one of man’s most precious liberties 
is the right to work, When a man is deprived of that 
liberty without a fair trial, he is denied due process. 
Tf he were condemned by Congress and made ineligible 
for government employment, he would suffer a bill 
of attainder, outlawed by the Constitution... An 
administrative ageney—the creature of Congress— 
certainly cannot exercise powers that Congress itself 
is barred from asserting." (Italies supplied) 


The Court's attention in this respect is also directed to 
the Supreme Court's decision in Greene v. McElroy. 360 
U.S. 474. In that case, the Supreme Court. with only one 
dissent, ruled that the Defense Department was without 


authority to take away the security clearance of a person 


working for a Government contractor in an administrative 
proceeding in which he was not provided with all of the 
evidence and identity of all of the witnesses against him. 
In that case, Chief Justice Warren, writing for the Court, 
stated, at page 496: 

“Cortain. principles have remained relatively im- 
mutable in our jurisprudence. One of these is that 
where governmental action seriously injures an indi- 
vidual, and the reasonableness of the action depends on 


ertdence used to prove the Govern- 

cast must be disclosed to the individual so that 
an opportunity to show that itis untrue. While 
rtan the case of documentary evidence, 

ore important where the evidence consists 

Testi y of individuals whose memory might 
Ity or who, in fact, might be perjurers or per- 
ivated by malice, vindictiveness, intolerance, 

‘ jealousy... This Court has been zealous 
roteet those rights from erosion. It has spoken 
ly ed eriminal cases... but also in all types of 

: adm inistrative and regulatory actions were 


..° (Italies supplied) 
Please see also Clackum vy. United States, 148 C. Cls. 
44 (1960), a case involving facts and circumstances very 
bar, in which the Court of Claims 
of a member of the armed forces 


beeause of the Government’s failure to disclose all of the 


facts and the identity of all persons who participated in 
» development of the ‘‘immorality’’ charges levelled 


Clackum in that Instance. 


the Navy's sole excuse for having violated 

ons: for having ignored the written instrue- 

Secretary of the Navy and the Chief of the 

Naval Weapons; for having failed to initiate 

discharge proceeding on time; for having failed to dis- 

‘lose to appellant in the charges the facts and circumstances 

led to the investigation against him and to the 

ee Covle and Etheridge: for having failed to 

» facts favorable to appellant; for having failed 

into consideration any of the facts which were 
avorable to appellant: and for having failed to hold 

hearing (as directed by the Seeretary and the Chief of the 

3urean) at which Coyle and Etheridge (in appellant’s 

presence) wonld be required to verify their affidavits, and 

at which the Navy investigators in the ease would be re- 

quired to testify and at which Etheridge’s prior threats 

against appellant would be fully explored—as that appel- 
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lant waired a hearing when he responded to the charges 
on February 1, 1962 (S.A. 46, 47). The short answer to 
this lame, frivolous ‘texcuse’? is that, under the applicable 
regulations, the Navy, wot appellant, was in complete 
charge of the administrative discharge proceeding; and 
under those regulations, irrespective of appellant’s actions, 
it was the Navy's responsibility and duty 


(i) ‘‘to determine the facts” and not to prosecute the 
employee; 


(ii) to confront the employee with all the evidence that 
influences Management's consideration of the case: 
and in this regard, the Navy was under specific instruc- 
tions from top authority to furnish appellant with all 
of the facts which led to the investigation, as well as 
“to confront’? appellant with Coyle and Etheridge. 
who would be required to verify their affidavits in his 
presence; and “to confront’* appellant with the Navy 
investigators who obtained the said affidavits: 


(iii) ‘‘to ascertain all pertinent facts prior to making 
a final decision and to uncover and attach due weight 
to factors supporting the employee's position whether 
or not the employee offers such factors in his own 
defense’’; and 


(iv) to hold a hearing “ahen the emplouce fails to 
request such hearing. if it is believed that hearing the 
ease Will lead to a better understanding of the case 
and more equitable action”: and of course, in this 
instance, the Commanding Officer at the Station was 
under specific written instructions from top authority 
to hold such a hearing and to confront appellant with 
the accusers against him. 


But, of perhaps equal importance, is the fact that the 
‘waiver’ wpon which the Navy so strenuously relies is 
indeed not a sufficient, clear-cut waiver at all, In that 


2s 
letter, appellant stated, first of all: ‘Zn reply to your 
ice of proposed removal, please be assured that 1 plead 
nt to any and all charges stated and presumed in 
etter’? (Appellant's Exhibit 6; xeroxed record). Ap- 
went on to state simply: ‘tA hearing would 
rpose as no ner charges were presented, 
Fully answered the old charges” 
(Appellant's Exhibit 6). Finally, appellant's letter con- 
cluded: I request that you see fit to put an immediate 
rest to the illegal and improper personnel action, which, 
owed to go through, threatens to jeopardize my 


Interests. 


This letter, we submit. did no more than place the burden 
of going forward with the development and present ation 


nee squarely on the shoulders of the Navy, 

where it clearly belonged under the regulations and as a 
ster of law. Appellant's letter reiterated his plea of 
innocence, Under the Navy regulations, ‘*Charges do 


not constitute evidence’. (N.C.P.I. 750, 5-5 (£) (2)); and 
“A prima facie case (one established by sufficient eridence 


to justify a presumption of guilt beyond reasonable doubt) 


750, 2-3 (c)). A fortiori, when the Navy 
to discharge appellant without producing any ert 


and, of course, that on February 1, 1962, the Navy 
yoxsension the complete written transeript of the original 
arqea, Rhereat Co and Etheridge refused to testify; ap: 


ied the charges; and appellant's evidence against the 


ase of this nature, has 

“4 rights by ging that somehow he 

s course of an administrative proceeding. 

was advanced by the Government 

» Scott v. f . 2d 182, but fortunately and cor- 

way rejected this Court on the ground that Seott, 

senme at bar, repeatedly expressed his innocence of the 

urges and his right to exoneration. (See Scott v. Macy, 349 FB. 


2d 182, 156.) 
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B. Appellant’s Discharge Was Patently Pre-Determined. 
Arbitrary and Capricious 


We shall not belabor this point because we believe it is 
self-evident in the factual statement of this case set forth 
hereinabove. However, the Court's attention is specifically 
directed to Appellant’s Exhibit 5 in the xeroxed record be- 
fore the Court entitled ‘Discussion Incident to Return of 
George A. Connelly held in the Office of the Industrial 
Relations Officer 21 December 1961. That transcript. pre- 
pared by the Navy, was made at the time appellant was 
restored to duty after the first discharge was declared de- 
fective by the Secretary. It shows on its face that even 
before appellant was reinstated, he was capriciously ad- 
vised by the Industrial Relations Officer— 


“Wr, Ocker: Beeause this has been judged as pro- 
cedural (sic) defective, we are privileged. and fully in- 
tend to go ahead with the proposed removal. This 
cannot be considered double jeopardy and we are 
allowed to use whatever evidence we used before, plus 
whatever new evidence we have obtained. If we do 
proceed correctly there is no reason in the world why 
you will not again be removed... °" (Italies supplied) 


This, we submit. indicates bevond peradventure that long 
before the second discharge proceeding was initiated on 
January 1962, the Navy had predetermined arbitrarily 
and eapriciously to remove appellant from his position. 
irrespective of any action he might take to defend himself. 


That same transeript, prepared by the Navy, also shows 
how the Navy arbitrarily and capriciously refused to re- 
instate appellant to his position at the Station: how the 
Navy assigned him to distant Solomons, separated from the 
Station by 14 miles of water; how the Navy denied him 
his old pass required by employees to enter the Station; 
how the Navy refused to permit him to travel to and from 
the aforementioned distant post on the boat made avail- 
able by the Navy for all other employees. More speciti- 
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eally, the said transeript contains the following colloquy be- 


tween appellant and the Industrial Relations Otheer: 


Do I get a new pass—or my old one 


- It is not necessary to have a pass since 
you will “eo no “oevasion to come to the base unless 
We eall lb you. 


Mr. Connelly: Can't T take the boat? 


Mr. Ocker: We're sending you to Solomons to spare 
you a > oen assment of meeting and cor itacting 
people on the base who know you and who have abused 

past and proteet you from possible violence. 
t eating that purpose if you come 
aboarc 

Mr. Comne ree How do I get there? 

Mr. Ocker: Since you're a bachelor perhaps you'd 

<o move there, or you can drive over the bridge, 


,ot too far from Leonardtown and, we have a lot 
who go and come that way.’ 


attention is direeted to Appendix C 


o, more specifically to the excerpts from the Standard 


isciplinary Offenses and Penalties For 

Employers In the Naval Establishment. That 

schedule shows that there are tro possible penalties fora 

first offense involr ing “immoral, indecent, or notoriously 
disgraceful conduct’ __to wit, § reprimand” or ‘Sremoral,” 

In the case at bar, the Navy arbitrarily and capriciously 

ignored 1 an regulations in this respect, and without 

whatsoever why a “reprimand” would 

inishment in a case involving an em- 

17 vears of prior satisfactory service—the 

and surnmarily removed appellant from his 


position. 


C. Appellant’s Discharge Is Not Supported by a 
Preponderance of Evidence 


In Pelicone vy, Hodges, supra, this Court ruled that the 
district court is empowered to set aside the discharge of 
any federal employee on charges which are not supported 
by a preponderance of the evidence. Again, we will not 
belabor this point in detail because we believe it is like- 
wise self-evident from the earlier portions of this brief 
that appellant's discharge in the case at bar not only vio- 
lated the Navy's own regulations and procedures, but it 
is unsupported by any valid evidence of any kind. Cer- 
tainly, it is not supported by a preponderance of the evi- 
dence, tis founded entirely on the affidavits of Coyle and 
Etheridge, two discredited men who refused to testify 
and who have never been recalled by the Navy to testify 
in support of their charges or accusations. Moreover, 
under the Navy's own regulations, ‘‘charges do not con- 
stitute evidence’*—and clearly, the Navy has treated these 
two affidavits as nothing but ‘‘charges"’—not evidence. In 


2s 
the words of the chief of the Bureau (Appendix A hereto): 


“The ... enlisted men who gave the statements 
should have been asked ... to verify their signatures 
on the affidavits and to reaffirm the correctness of their 
statements. This would have enhanced the presenta- 
tion of the charges immeasurably.”* 


POINT II 


Appellant's Discharge Was Likewise Invalid Because the 
Charges Levelled Against Him Lacked the Specificity Re- 
quired by the Applicable Removal Procedure 


In Money v. Anderson, 208 F, 2d 34. Manning v. Stevens. 
208 VF. 2d S27, and Deak v. Pace, 184 F, 2d 997, this Court 
set aside removals of federal employees based on charges 
of alleged immorality or some similar charge on the ground 
that same ‘lacked the specificity required by the applicable 
removal procedure."" In this ease, Appendix A hereto 
shows that top management of the Navy itself was ex- 


oo» 


on 


tremely dissatistied with the manner in which the original 
charges against appellant: were stated; and we submit 
i set of charges almost completely ignored 

it's written dissatisfaction therewith and same 

seriously and materially lacking in the spe- 

red for sustainable charges. As in Money 


on, 208 PL 2d 34. 38, the very serious charges 


dy t appellant (ineluding the complainant's 


alleved handwritten charges) do not specify sufficiently 
the places, dates and circumstances surrounding the alleged 
In this regard, at the time these charges 
against appellant for the second time, the 
1 Officer had before him the following admoni- 

top management (Appendix A hereto): 


advance notice shall state any and all rea- 
proposed adverse action specifically and 

tnding dates. specific instances and other 

nt to enable the employee to fully under- 

the charges and to adequately join issue with the 
proposed action. The criteria usually applied to the 
ifelty requirement is that the innocent who has 
knowledge of the circumstances surrounding the 
will have sufficient information upon which 

tand and take issue with the charges. After 

pall of the material available, it is believed 

ye activity could have been more specific in citing 
-echarges by giving approximate dates and locations 
! ife actions. This would have materially 
he station’. position with respect to this 


comparing the original advance discharge 
lee dated May 19, 1961 (Appellant's Exhibit 1) with 
1962) (Appellant's 


regarding the required specificity in the second notice, 
Both basically refer to the alleged ‘commission of homo- 
— “during the period of 1 January 1961 to 1 

1961.7 The second notice seeks to be a bit) more 


specific regarding dates of the alleged Coyle offenses, but 
there is no change or improvement whatsoever regarding 


the Etheridge charges in the second notice. 


Moreover, while the Chief of the Bureau specifically 
advised the Commanding Officer on September 14, 1961 
(Appendix A hereto) that—*No background information 
surrounding the circumstances leading to the written ac- 
cusations against the appellant was presented “—the sec- 
ond notice, like the first. is completely silent and lacking 
in the assertion of any specific facts or allegations as to 
how the characs against appellant arose. when, where and 
under what ciroanstances, 


Then, contrary to management's express instructions. 
the second notice failed completely to identify the Navy 
personnel who allegedly conducted the investigation 
against appellant and who, in the absence of Coyle and 
Etheridge (who were by then in civilian status) were 
available to support the authenticity of any factual evi- 
dence which might be presented against the appellant. 


Finally, while the charge against appellant was ‘*?m- 
moral. indecent, notoriously disaraceful conduct as de- 
lineated in Article 26 of Standard Schedule of Disciplinary 
Offenses and Penalties for Civilan Employees in the 
Naval Establishment"? (Appendix C hereto), there was 
absolutely no specific fact alleged to support the charge 


that appellant’s conduct was ‘immoral and notoriously 
disgraceful’. In this connection, the Conrt’s attention is 
directed to Appendix B hereto. a letter. released on August 
29 1967 by the Civil Service Commission, which states. 


at page 3: 


“Cases involving questionable morality se spe- 
cial problems beeause the morals of an individual are 
generally considered to be his own private affair. 
Also, there is a wide variation of views in our society. 
both between individuals and social groups, as to what 
constitutes immoral conduet. The problem is com- 
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rer by laws pertuning to moral conduct 
siderably from state to state. In addi- 

oat gases of immo: ality frequently are not 
ral knowledge; this makes the danger 

ng derogatory information imminent... 


n inference that the bearing 

special significance as to 

“yder Commisston poltcy 

considered a disqualification, 

mmission standards, immoral conduct ts siq- 
nly when companied by notoriety, scandal 


censure... (Italies supplied) 


POINT III 


ae A ake s Discharge. Predicated Exclusively on a Finding 
of “Immoral Conduct”, Which. in Turn. Was Based Solely 
on Suck Vague, Obscure Labels as “Homosexual Acts” 
or “Homosexual Conduct”, Was Patently Invalid. 


y discharged appellant for the 
on February 8, 1962, the sole basis for the 


stated by his Commanding Officer as 


Y i that your conduct was 7m- 
t you iid e commit ‘homosexual acts with 
! and William (n) Coyle .. .”” 


Macy, D.C. = PR. 1965, 


ion may not rely on a determination 
eondnet’, based on such vague labels as 
‘homosexual conduct’? as a ground 
appellant for Government employ- 


f Judge Bazelon stated: 


exeluded appellant from public 
emp logen beeanse it coneluded that he had engaged 
in ‘1 fondue’, With this stigma, the Commis- 


sion not t only disqualified hi » vast field 


all employment dominated by the Government, but 
also jeopardized his ability to find employment else- 
where, The. stigmatizing conclusion Was supported 
only by statements that appellant was a ‘homoserual’ 
and had engaged in ‘Shomoserual conduct’. These 
terms have different meanings for different people. 
They therefore require more specification. The Com- 
mission must at least specify the conduct it finds 
Gmmoral’ and state why that conduct related to *oc- 
cupational competence or fitness’, especially since the 
Commission’s action involved the gravest conse- 
quences. Appellant's right to be free from govern- 
mental defamation requires that the Government jus- 
tify the necessity for imposing the stigma. of dis- 
qualification for ‘immor al conduct’’*. (Italics sup- 
plied) 


This Court was careful in the Scott case to point out, at 
pages 183, 184, that plaintiff Scott, being only an applicant 
for federal employment—not a long standing federal em- 
ployee such as appellant herein—had ‘‘less statutory pro- 
tection against exclusion than an employee’ of the Govern- 
ment. Nevertheless, this Court concluded, at page 184: 


“But he (Scott) is not without constitutional pro- 
tection, The Constitution does not distinguish he- 
tween applicants and employees: hoth are entitled, like 
other people, to equal protection against arbitrary or 
diseriminatory treatment by the Government. The 
Executive may have discretion in hiring or firing. but 
‘discretionary power does not carry with it the right 
to its arbitrary exercise’. Schactman vy. Dulles, 225 
F. 2d 938, 941.°° 


Applying the rule of the Scott ease to the ease at bar, 
we respectfully submit that the Navy's final discharge 
notice of February 8. 1962 (J.-A. 34). based solely on a 
finding that appellant's “‘corduct was immoral’ and that 
appellant ‘did commit homosexual acts", was insufficient 
and void. For this additional reason, appellant ‘s discharge 
must be set aside as a matter of law and appellant is en- 
titled to be restored to his position as a Fire Fighter. 


aves 
oo 


POINT IV 


Appellant's Discharge Was Invalid Because the Navy Failed 
To Show Any Legitimate Relationship Between the Al- 
leged Charges Against Appellant and His Occupational 
Duties, Qualifications and Efficiency as a Fire Fighter 


letely aside from the legal and procedural defects 


was invalid on the further 
to charge, allege or prove any 
lationship between the charges against ap- 
nis occupational duties, qualifications and et- 
Fire Fighter. In this connection it is im- 
portant to remember that appellant was employed by the 
Navy as a Fire hter for 17 years before he was dis- 
the reeord shows that his efficiency and per- 
i were always satisfactory. Indeed, he 
y and he rendered satisfactory service 
instant charges were filed against him. 


eord also shows that when the said charges were 


ed ag te lant, several of his fellow fire fighters 


in support of appellant. Significant 
“+ that none of appellant’s superiors ap- 
testified against him. 


the record here presents the ugly picture of a fed- 

ployee, with 17 vears of exemplary service, sud- 

; tssed from his position on charges of alleged 
‘*immora without any allegation or proof whatsoever 
that there is any legitimate relationship betiveen the said 
rharqes and appellant’s qualifications or efficiency as a fire- 
won, The utter lack of any such showing was thus ab- 
] fatal to the validity of appellant’s discharge 
(Shelton v. Tucker, 364 U.S. 479 (1960); Vitarell v, 
Seaton, supra; Schware v. Board of Bar Examiners, 353 
S222, 228 29 (1957)). In Shelton v. Tucker, a state 


that teachers annually list each organization 


to which they belonged or regularly contributed during the 
preceding 5 years was set aside by the Supreme Court on 
the ground that 


“such relationships would have no possible bearing 
upon the teacher's occupational competence or fit- 
ness.”? (See 364 U. S. 458). 


In the Supreme Court’s earlier decision in United Pub- 
lie Workers v. Mitchell, 330 U. 8. 74, 101 (1947), the Court 
stated: 

“For regulation of employees, it is... mecessary 
that the act regulated be... reasonably deemed .. . 
to interfere with the efficiency of the public service.”” 


Finally, in Scott v. Macy, supra. Chief Judge Bazelon 
stated. in the course of his opinion, that in order to make 
charges of homosexual activity on the part of a federal 
employee or applicant for federal employment a sustain- 
able ground for exclusion from federal service, the agency 
involved must allege and prove— 

«) ) why that conduct related to oceupational com- 
petence or fitness...” 


Please seo also: Pelicone v. Hodaes, supra, at 320 F.2d 
754. where this Court reversed a federal employee's dis- 
missal based on charges of alleged “immorality "* on simi- 
lar grounds. 


In the instant action, it is difficult indeed to fanthom how 
the alleged charges against appellant, even if same were 
assumed to be true, would antomatically and forever dis- 
qualify him as a Fire Fighter. or as a laborer, or as 


a janitor, or as a machinist, or from some similar non- 
sensitive job, If society, with the Federal Government in 
the lead, is to make it absolutely impossible for all poor 
souls afflieted with some sort of sex or physical abnormaley 
to earn their daily bread in any type of employment role. 
then the day ahead for these afflicted persons is going to 


oo 


be dark indeed. Any such rule, we submit, would be di- 


Us.c. 6382 (9), which provides as 


because af: any ae oat Rant ee in ex- 
: i reappointment, reinstate- 
notion, transfer, retransfer, 

1 respect to any position the 

vinion of the Civil Service 

nile performed by a person 

i pi -lad prov ided frther, 
smployment will not be hazardous to the 
safety of his fel- 


ieee or ater 
And. such rule would likewise be directly contrary to 
ve announced Civil Nerviee Commission policy in this 


a. as set forth in Appendix B hereto. 


CONCLUSION 


the District Court, totally unsupported 
or opinion, should be reversed and appellant 
be reinstated to his position. 


Respectfully submitted, 


Epwarp L. MERRIGAN 
{ttorney for Appellant 
1700 Pennsylvania Avenue, 
Washington, D. C. 


APPENDIX A 


Memorandum from Chief, Bureau of Naval Weapons, to Com- 
manding Officer, U.S. Naval Air Station, Patuxent River, 
Maryland, Dated 14 Sept. 1961, Entitled “Subj. Removal of 
George A. Connelly” 


14 Sept. 1961 
From: Chief, Bureau of Naval Weapons 


Commanding Officer 
U.S. Naval Air Station 
Patuxent River, Maryland 


Removal of George A. Connelly 


(a) NCPI 750.5-5b(2) 

(b) NCPI 750.5-5d 

(e) NCPT 750.5-5f (2) 

(d) NCP 750.5-3e (3) 

(e) NCPT 750.3-1b(3) 

(f) NCPI 750.10 Enel. (2) NOTE (8) 
(¢) NCPT 290.7 Enel. (5) Part Ill 
(hy) NCPI 290.2-4b 

(i) LNGPI 750.5-3¢ (3) 


1. The removal appeal of Mr. Connelly has been reviewed 
and forwarded to the Chief of Industrial Relations recom- 
mending that the appeal be denied. In reviewing the case 
certain procedural deficiencies were noted as follows: 

a. Disciplinary Advisory Hearing of 31 May 1961 

(1) The Advisory Hearing Board conducting the hearing 
was erroneously designated and functioned as a Field 
Grievance Advisory Committee rather than as an Advisory 
Hearing Board constituted for disciplinary hearings wnder 


the provisions of reference (a). 


(2) Management failed to provide representation to in- 


troduee evidence in support of its case as provided: in 


it Was necessary for the 

assume the role of manage- 

to proseente the case, This naturally 
eYect on the conduct of the hearing and 


impression. 


resentatives were not given 


he written statements of the 


(ev). » fact hat the Chateneat 
statements until the hearing was 
- partially, further hampered 

ing or joining issue with the 

ten who wave the statements 

f their testimony 


statements. This would have en- 
the charges aa uum 


seiner eet and sath: 
~ ease could have been strengthened 
special investigators of the Security 
i and attested to the written depositions 
had been called upon to testify. Additionally, Donald 1. 
Etheridge’s alleged threat to Mr. Connelly in the fire house 
Tully, even though it was a strongly re- 
in support of the validity of the 
y Officer conld have possibly shed 
been called to testify. 


is no evidence that the record of the hearing 
ity the appellant for a review and comment prior 


a final decision, 


i] Notices of Decision of 6 June 1961 


. Conn was informed that he could appeal his 


the Und er Secretary of the Navy within 10 days 


after the effective date of removal. Reference (d) provides 
for an appeal to the Secretary of the Navy within 15 work- 
ing days after the effective date of removal. 


¢. Notice of Personne] Action Standard Form 50 Effect- 
ine Removal 


(1) The Industrial Relations Officer signed the Standard 
Form 50, This was improper since reference (e) provides 
that the official having the authority to effect the action 
shall sign removal actions. Reference (f) provides that an 
Industrial Relations Officer shall not si 
Form 50 effecting disciplinary action except for his own 
subordinates. 


yp 
en the Standard 


(2) Item 19 of the Standard Form 50 is inadequate. 
Reference (g) requires that the causes of a removal or 
separation be described in sufficient detail to enable the 
Civil Service Commission to determine the employee's re- 
employment eligibility and retirement rights and to pro- 
vide state agencies with sufficient information so that the 
employee's right to unemployment compensation may be 
determined. 


(3) The Standard Form 50 was signed on 13 June 1961. 
four days after the effective date of the removal. This 
should have been issued and signed prior to the effective 
date of the action. See reference (h). 


d. Advance Notice of Proposed Removal 


(1) Reference (i) requires that an advance notice shall 
state any and all reasons for the proposed adverse action 
specifically and in detail, ineluding dates, specitic Instances 
and other data sufficient to enable the employee te fully 
understand the charges and to adequately join issue with 
the proposed action. The criteria usually applied to 
the specificity requirement is that the innocent who has 
no knowledge of the circumstances surrounding the charges 
will have sufficient information upon which to understand 
and take issue with the charges. After reviewing all of the 
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it is bel ‘lieved that the activity could have 


eit 


P charge = by viving approxi- 
ie specific actions, This would 
the station's position with re- 


H. D. Lasaury 
By direction 


Memorandum from Secretary of the Navy to Commanding 
OtScer, U.S. Naval Air Station. Patuxent River, Maryland. 
Dated 1 December 1961. Entitled “Subj. George A. Con- 
nelly; Grievance Appeal from Removal Action” 


1 Dee. 1961 
ary of the Navy 
ing Oticer, U. S. Naval Air Station, 
nt River. Maryland 


Bureau of Naval Weapons 


a) BUWEPS ltr of 14 Sep 1961 (DCP-5:ACM) 
NCPI 750.6-4 


Subject appeal has been reviewed and is sustained be- 
it Is considered that the procedure followed in effect- 


removal was fatally defective. 


his connection, it is noted that the defects in pro- 


cedure were brought to vour attention by reference (a). 

3. It is requested that appellant be offered restoration to 
duty. Should appellant accept restoration to duty, such 
should be retroactive to the date of removal, and 
be eligible for back pay under Public Law 


restoration 
appellant will 


6223 


onde 


i] 
4. In connection with the forezoing, the provisions of refer- 
ence (b) provide that, when an individual is restored to 
duty on a finding of procedural defect, the employing ac- 


tivity may initiate new and procedurally correct action. 


5. A brief report as to the disposition of this case is re- 
quested to complete the record. 


M. J. Lawrence 
M. J. Lawrence 
By direction 


APPENDIX B 


Letter Written on August 22, 1967 by the Honorable Kimball 
Johnson, Director, Bureau of Personnel Investigations. 
Civil Service Commission, to Several Members of Con- 
gress Regarding Current Civil Service Commission Policies 
and Procedures in Cases Involving Alleged “Immoral or 
Indecent Conduct”; Together With Covering Letter Dated 
September 12, 1967 from the Commission to Counsel for 
Appellant 


UNITED STATES CIVIL SERVICE COMMISSION 

BUREAU OF PERSONNEL INVESTIGATIONS 

WASHINGTON, D.C. 20415 
Sept. 12, 1967 

Mr. Edward L. Merrigan 
Suite 1000, Mills Building 
1700 Pennsylvania Avenue N.W. 
Washington, D.C. 20006 


Dear Mr. Merrigan: 


In accordance with your letter of September 4, attached 
is a copy of the letter you requested, 
Sincerely yours, 
Water I. Watpror 
Walter I. Waldrop 
Acting Director 
Enclosure 


Aug. 22, 1967 


‘hesnutt of TT0O Martel 

wrote you expressing 

sion investigations. She made 

by one of our in- 

viewed her concerning a long-time 
nutt forwarded a copy of the letter 


* persons. 


itt’s letter, a detailed check 


Was 


tiestioned investigation, We 


and a number of the other 
iewed during the course of 

the other witnesses reported 

destions, we established that our investigator 
in a manner that implied that 

ion had borne a child out of 

on was highly improper, is indefensi- 

is are clearly prohibited by both oral 

i “iven all Commission investi- 


eetigator has been officially reprimanded for asking 
-vinestion and he has been warned that any fu- 
noof a similar nature may result in a more 

i removal, We have advised Mrs. 

ts of our inquiry, of the action taken, 


ur appreciation to her for bringing the matter to 


fed that the Commission is most concerned 
vestigations are conducted in such a way as to 
tection to the individual rights and 
vestigated. Our procedures call for con- 
ipervisory personnel to ensure that all 

tigators comply. These cheeks inelide 

of the witnesses interviewed by 


We are happy to report that we rarely 
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find any indication that improper questions are asked or 
that the Investigator has by implication aroused suspicion= 


jnvest 
} 
nn 


wallve 


} 


eveness aud 


rewarding a person being investigated, Our 
reports are post audited and reviewed for com 
quality. Hf this review indicates a violation of good inves- 
tigative procedure these shortcomings are bronght to the 
attention of the investigator and his supervisor for correc. 
tion or training. We are prompt to discipline any Investi- 
gator when our instructions are violated. 


We are continually conscious and conscientious in ou 
efforts to avoid incidents such as this one of which you 
write. Maintaining an image of objectivity, fairness, and 
neutrality has become increasingly challenging to all levels 
of our investigative staff because of the critical arena in 
which we are now functioning. both in the courts of Jaw and 
the courts of public opinion. 


These matters are being stressed in our periodic confer- 
ences of investigators and supervisors. We strive con- 
stantly to foster full understanding of the problems of un- 
warranted invasion of privacy and the importance not only 
of doing that which is right but of avoiding the very ap- 
pearance of any unwarranted infringement upon individual 
rights and privacy. 


Our instructions to Commission investigators are princi- 
pally in positive terms of what they can and should do to 
condnet investigations properly. By their nature they in- 
clude some admonitions and some outright prohibitions. 


The following are selected examples of admonitions from 
our investigator handbook and a list of the major prohibi- 


tions to be observed : 


In condneting the investigation, the investigator will main- 
tain a fair, impartial, and objective attitude toward the 
subject or matter being investigated. Under no condition 
will he be intlueneed by political, religious, or racial prej- 
udices or considerations. He will avoid forming a theory 


‘nation developed early in 
n try to develop information that 
i Even though the informa. 


ints strongly to a certain conclusion, he 


to information that points to 
] 
i 


information will be weighed 
te what additional investigation is 
to assure that the report of inves ivation 


I 
nt faets concerning both sides of the 


ded and impartial, the investi- 

the investigation in such 

apparent to all with whom he 

have distinctly in mind the 

ion his remarks, acts, and 

+» the impression that he is 

outcome of the investigation, 

rsonal opinion of the subject 

investigator will remember that his 

“sand actions may be regarded as evidence of 


attitude towards people. 


Ueations, charges, or reasonable suspi- 

+ js lacking in some fundamental re- 
ieator will not probe into the intl- 

. for the purpose of developing 

Ines whieh will not materially 

position, Tf the investigation ¢s- 

ts of good character and reputa- 

teator should not make a deliberate effort to 
ein his life the subject was guilty of an 

her shonld he establish in his own mind 
ejal or idealistic standards of con 
Seonsider as unsuitable all persons who do not 


standards, 


jonable morality raise special prob 
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considered to be his own private affair. Also, there is a 
wide variation of views in our society, both between indi- 
viduals and social groups, as to what constitutes immoral] 
conduct. The problem is complicated further by laws per- 
taining to moral conduct which vary considerably from 
state to state. In addition, individual cases of immoralit 
frequently are not matters of general knowledge. this make-= 
the danger of spreading derogatory information immi- 
nent. 


Every effort is made to indoctrinate all investigators with 
these sees ae They are constantly brought to the in- 
vestigator’s attention through regular retraining programs, 


‘The tone of Mrs. Chesnutt's letter raises an inference that 
the bearing of an illegitimate child has speci ial eeniies! ice 
as to suitability or security. Under Commission poliey this 
fact in itself is not considered a disqualification. Tarder 
Commission standards immoral conduct is significant only 
when accompanied by notoriety, scandal or publie censure. 
All factors in each case are treated objectively and sympa- 
thetieally. The age of the subject, general moral behavior, 
and the recency of the event all have bearing in our de- 
cisions. In any event, the youthful mistakes of naive, im- 
mature adolescents are not perpetually held against them in 
our considerations. 


We are corresponding with others who received copies 
Mrs. Chesnutt’s letter. 


Sincerely yours, 
KImMpaun JOuNsON 
Director 
INW:..GCampbell: ad 


Enelosure 
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APPENDIX C 
Excerpts From Navy Civilian Personnel Instructions 
NEPL 750 
INSTRUCTION 750 
Actions AND PROHIBITIONS 


2, General Provisions 


General, 


provisions of this Instruction are concerned primarily 


taken against employees because of 
However, the procedures outlined in this 
ing adverse actions 

) ie J rd “yur ft! _ . 
also covers general prohibitions relating 


of Navy employees. 
Applicability. 


ion applies to all U.S. citizen civilian em- 
Navy and Marine Corps depa rtmental and 
exeept civilian marine personnel of the 


sportation Service... - 


Determining the facts. 


- funetion of disciplinary procedure prior 

ermine the facts, not to provide a means 
employer. 

va facie case against the employee must exist 

- action is initiated. A prima facie case 

by sufficient evidence to justify a pre- 


beyond a reasonable doubt. 


The employee must be confronted with all the evi- 
Influences management's consideration of the 


be permitted to defend himself against such 
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evidence prior to decision regarding the action to be taken. 


When disciplinary action (including removal, suspension 
or demotion) is contemplated by management on the basis 
of classified information, the facts warranung such action 
must be developed in unclassified form, by separate Investl- 
wation if necessary, so that the employee can be confronted 
with the reasons for the adverse disciplinary action, 


(4) It is management’s responsibility to ascertain all 
pertinent facts prior to making a final decision and to 
uncover and attach due weight to factors supporting the 
employee's position whether or not the employee offers 
such factors in his own defense. 


d. Determining the penalty. 


(1) The penalty imposed or assigned shall be the mini- 
mum which may reasonably be expected to correct the 
employee and maintain general discipline and morale. 


(2) The employee's work history. character. and poten- 
tial should be considered in determining the severity of the 
penalty. 


(3) The cost of removing the employee and reeruiting 
and training another person should be weighed in terms of 
the cost of intensive reorientation of the employee whose 
removal is contemplated, 


(4) The denial of charges which are Jater established 
will not be the basis for increasing the penalty nor for 
additional charges. 


Section 5. Procedure 
5-1. Genera STATEMENT. 


a. The procedures deseribed in this seetion relate solely 
to disciplinary actions and must be used whenever dis- 
ciplinary action is taken against a Navy employee. . - - 


shall be held whenever action is taken under 
employee requests such hearing in 
s may be held, in the dis- 


the issues and more 

when requested, should be 

is possible. If an employee fails to 

tiee or to request a postponement within 
yrior to convening of the hearing, he may 
int his own case in the absence of 


witnesses. . 


ov DiscrpLinary OFFENSES AND 
s For Crvittan EMPLOYEES IN THE 
NavaL EstaslisH MENT 


ions for Use of Schedule 


is not intended to cover every possible type 


Penalties for offenses not listed will be pre- 


he head of the activity consistent with penalties 


f comparable gravity. 


nsés OF 


the items listed on this schedule combine 

in one statement, connected by the word, 

when drawing up charges, use only 

« applicable iter on the schedule which 

actually describes the offense under consideration, Do not 

use the word, “SOR,” in a charge; usage of this word ina 
charge makes it nonspecific. (See NCPI 45.4-3a.) 


%. Penalties for disciplinary offenses will, in general, fall 


within the ranges indicated. In unusual circumstances, 
depending on * the gravity of the offense, the past record, 
and the position * of the employee, a penalty either more 
or less severe than the max or min range, provided for 
herein, may be imposed. 


4. Depending on the severity of the offenses, removal 
procecdings may be instituted against an employee for any 
four offenses committed in any 24 months” period which 
include two or more offenses of this schedule, or for the 
fourth occurrence of the same offense within the reckoning 
period for that offense. 


5. Reckoning periods are not cumulative. 


6. Where appropriate, consideration may be given to 
demotion in lieu of removal. 

7. The suspension penalties listed herein are applicable 
to work days only. (Caution: Section 14. Veterans” Pref- 
erence Act of 1944—"* Suspended for more than 30 days” is 
interpreted to express calendar days.) 


Rance or PENALTIES FOR STATED OFFENSES 


(Reprimands — Suspensions — Re movals) 


Number of occurrences in reckoning period Beckon- 
1st ond Sra ing 
Nature of Offense Min. Mar, in, May. Min, Maz. Period 


. . . . 
ot. Immoral, Indecent,  Reprimand Removal 13 days Remora] Removal Removal 2 years 
or Notoriously 
Disgraceful Conduct 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Appellant, a non-veteran civil service employee, was fi- 
nally discharged by the Navy upon conclusion of its second 
removal proceedings in his case. In those second proceed- 
ings, appellant initially requested a hearing under the appli- 
cable Navy regulation. Then, he sent the Connnanding Officer 
an impertinent memorandum “abrogating’’, on advice of 
retained counsel and for patently contrived reasons, his 
earlier request for hearing. In light of appellant's deliber- 
ate waiver of hearing, the Commanding Officer acted in the 
case. The affidavits of the two young Navy enlisted men in- 
volved, detailing appellant’s active solicitation of them as 
his homosexual partners, and his participation with them 


in seven homosexual acts, essentially provided the eviden- 


tiary basis for the discharge action. 
In view of the foregoing, the main question presented, in 
the opinion of appellees, is as follows: 


1) Did appellant's deliberate waiver of hearing not prop- 
erly permit the Navy under the Lloyd-LaFollette Act and 
the applicable Navy regulation to consider as competent 
evidence in its second removal proceedings the sworn state- 
ments the two young Navy enlisted men made in their aff- 
davits. and to give credence to that evidence in effecting his 
final discharge? 


The subsidiary questions presented, in the opinion of ap- 
pellees, are: 


2) Were the second Navy removal proceedings otherwise 
procedurally in accord with law? 

3) Does the challenged Navy discharge action have a suf- 
ficient ‘rational basis in the evidence". and is it arbitrary 
or capricious? 


INDEX 


Counterstatement of the Case 
Introduction 
A. The abortive first Navy removal proceedings 
B. The second Navy removal proceeding» culminating in appel- 
lant’s final discharge 
. The District Court judgment 
. Appellant's misrepresentations and distortions as to. the 
District Court judgment, the record fuct= and other matters 
. Appellant's deliberate waiver of hearing, on advice of coun- 
sel, in the second Navy removal proceedings for stated, pat- 
ently contrived, reasons 
| The evidence supporting the final discharge action in the 
second Navy removal proceedings aos 
:. Contentions raised on appeal, as to which appellant failed 
properly to exhaust administrative remedies 
_ The Civil Service Commission's official policy statement as 
to the unfitness for Government employment of persons who 
have engaged in homosexual acts 


sument 


Summary of Arg 


Argument: 


Appellant's discharge by the Navy on conclusion of its second 
removal proceedi gs was in necord with law 
‘A. INTRODUCTION: The scope of permissible review here 
is limited 
B. The Navy conformed procedurally to all applicable statutory 
provisions and regulations in its second removal proceedings 
C. The Navy's removal action, upon conclusion of its second re- 
moval proceedings. is supported by ample “rational basis in 
the evidence,” and is in no way arbitrary or capricions 
Conelusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,805 
GerorGe A. CONNELLY, APPELLANT, 
v. 


SEchETARY OF THE Navy, ¢f al., APPELLEES. 


ON APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from the judgment entered April 14, 
1967 by the District Court (per MeGarraghy, J.) for Gov- 
ernment appellees in a civil service employee discharge case 
arising under the Lloyd-LaFollette Act.’ Appellant is seek- 
ing reinstatement in this litigation.” 


The District Court heard argument on cross-motions for 
summary judgment, and reviewed the certfied administra- 
tive records. So advised, the District Court denied appel- 


? The provisions of the Lloyd-LaFollette Act (and regulations is- 
sued thereunder) apply, inasmuch as appellant is a non-veteran. The 
pertinent provisions in Section 6(a) of the Lloyd-LaFollette Act, as 
amended, formerly 5 U.S.C. 652(a), currently 5 U.S.C. 7501, in effect 
at all times relevant to this litigation, appear infra (at A3). 

* Appellant's companion suit in the Court of Claims, Ct. Cl. No. 
108-65, secking back pay, is against the United States. Further 
proceedings in that suit have been suspended, pending disposition of 
the present litigation. 


(1) 


ranted Government appellees” cross-motion ; 
the action, (A 55.)" 


INTRODUCTION 


Appellant is a non-veteran. He was employed by the De- 
partment of the Navy in a civil service position as a Fire 
rat the United States Naval Air Station, Patuxent 

and. Two Navy removal procet edings were con- 

is case by the Patuxent Naval Air Station facil- 

the frst was voided by the Seeretary of the Navy for 


procedural deficiency: the second culminated on February 


18, 1962 in final discharge of appellant on a finding that he 

tted seven charged homosexual acts with two 
Navy enlisted m It is the second Navy removal 
nes which are before the Court for limited judicial 


jew on this appeal. 


A. The abortive frst Navy removal proceedings 


son conclusion of the first removal proceedings, appel- 
techarged effective June 9, 1961. He appealed 
= Inte ape Grievance Procedure.* On De- 
Navy sustained ane 

ance ote 
charae action of Saas 9, 1961: :and eathoncee reinstatement 
and back pay. However, the Secretary directed attention to 
the gos ant : the applicable Navy regul: ition authorizing 


ions herein are as follows: “JA” refers to the printed 
to the exhibits in the “Exhibits in Lieu 
refers to the Government exhibits filed in 
constitute the certified administrative 
refers to the Appendix hereto; “Br” refers 
peal; and “Tr” refers to the transcript 
fore the Distriet Court April 5, 1967 
ions for summary Judgment. 
vy regulation in effect at all times relevant to 
ian Personnel Instructions 750. This 
A5, et seq. It gave all Navy civil 
: alibi of appeal to the Secretary of the Navy 
on procedural grounds, 4s well as on the merits of “the discharge. 
We hereinafter refer to this regulation as “NCPI 750.” 


initiation of ‘*new and procedurally correct’? removal pro- 


ceedings. (xs 2 & &.) So reinstated, appellant resumed 
active duty on December 21, 1961, and received back pay 
for the period of his separation. Thus, the first removal pro- 
ceedings were voided ab initio. Appellant was then fully on 
notice that the Patuxent Naval Air Station facility intended 
to initiate new and procedurally correct removal proceed- 
ings in his ease. (Ixs 2 & 5.) 


B. The second Navy removal proceedings culminating in appellant's 
final discharge 


On January 25, 1962 the Commanding Officer, Patuxent 
Naval Air Station, commenced proceedings anew to remove 
appellant from his civil service position. A new, detailed 
notice of charges was then served upon him. As indicated, 
the specifications were that appellant had committed seven 
charged homosexual acts with two young Navy enlisted 
men. These were Donald L. Etheridge and William Coyle. 
One affidavit executed by Etheridge, and two affidavits ex- 
eecuted by Coyle, were served upon appellant with the new 
notice of charges. (Ex C.) 

In his initial response of January 30, 1962 to this new 
notice of charges, appellant requested a hearing, and indi- 
cated that he would advise at a later date who would repre- 
cent him at that hearing. (Ex 6.) But on February 1, 1962 
appellant deliberately, on advice of counsel, and for express 
reasons, withdrew his request for hearing in these second 
Navy removal proceedings. (Ex G.) 

The Commanding Officer thereupon reviewed the matter 
and notified appellant of his decision on February 8, 1962. 
The Commanding Officer specifically considered appellant’s 
reply expressly waiving, on advice of counsel, and for speci- 
fied reasons, his right to hearing in the second Navy re- 
moval proceedings. These sworn statements essentially 
supplied the factual basis for appellant's discharge. The 
Commanding Officer concluded that appellant had commit- 
ted the homosexual acts with Etheridge and Coyle, as de- 
seribed in the notice of charges and accompanying affidavits 
of Etheridge and Coyle; that these unnatural sexual acts 
constituted immoral conduet : and that appellant’s removal 
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should be effected in the best interests of the federal service. 
(Ex 6.) 

Appellant was finally discharged on February 16, 1962 by 
the Patuxent Naval Air Station facility upon its conclusion 
of these second Navy removal proceedings. (Ex 7.) Appel- 
lant appealed on procedural grounds to the Civil Service 
Commission» The Commission on August 12, 1962 denied 
the appeal. tinding no procedural error. Appellant then filed 
an appeal on the **merits”* to the Secretary of the Navy un- 
der the Navy’s Internal Grievance Procedure.* The Secre- 

of the Navy on October 12, 1962 denied this appeal, 
fnding the Commanding Officer's discharge action ‘‘war- 
ranted under the circumstances.’’ Appellant sought discre- 
tionary reopening and reconsideration by the Commission. 
And on Mary 24, 1963 the Commission denied the request for 
reopening of the appeal. (Exs 6, 9, 10, 11.) 


C. The District Court judgment 


the argument on the cross-motions for summary judgment 
held April 5, 1967, the District Court made clear the essen- 
tial basis for its decision against appellant: The proceed- 
ings under judicial review were the second Navy removal 
proceedings. Appellant had expressly waived his right to a 
hearing in those second removal proceedings by his memo- 
randum of February 1, 1962. (Ex G.) Accordingly, the 
Commanding Officer was entitled to rely on the affidavits of 
the two Navy enlisted men involved, Etheridge and Coyle. 


*The Civil Service Commission is hereinafter (sometimes) re- 
ferred to as the “Commission” or the “CSC.” The pertinent CSC 
regulations in effect at all times relevant to this litigation, govern- 
ing the discharge of non-veterans from civil service positions, appear 
infra (at A4). Insofar as material here, these regulations con- 
ferred on 2 non-veteran the right to appeal to the Commission on 
grounds of procedural deficiency only; the “merits” were not open 
to Commission review. 

*NCPI 7 Ze provided that any issues previously entertained 
by the Commission under its own proper statutory authority would 
not be open to consideration on the appeal under the Navy's Internal 
Grievance Procedure. 
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And these affidavits constituted a sufficient case to warrant 
the Navy to go forward with the discharge proceedings. 
(Tr 7, 11-15, 41.) 

The colloquies between Court and counsel reflected in the 
transcript of the argument on the cross-motions for sum- 
mary judgment are to be considered in the light of the fact 
that Judge McGarraghy had reviewed the administrative 
records and the memoranda beforehand, and the further 
fact that the main contention which we advanced in this 
connection in our memorandum brief before the District 
Court was precisely (p. 5) : 


This express waiver by plaintiff [appellant here], on 
advice of counsel and for these specified reasons, of the 
right to a hearing in the Navy’s second removal pro- 
ceedings, entitled the Navy under the governing Lloyd- 
La Follette Act provisions and its own applicable 
regulation to consider as competent evidence in these 
second removal proceedings the sworn statements ad- 
verse to plaintiff made by Etheridge and Coyle in their 
affidavits.’ The Navy considered their adverse state- 
ments to be credible evidence. And these statements, es- 
sentially, supplied the factual basis for plaintiff’s 
discharge. 


D. Appellant's misrepresentations and distortions as to the District 
Court judgment, the record facts and other matters 
If we correctly understand the import of the attack appel- 
lant is making on the District Court action (br, 2, 20), he is 
now claiming that the District Court’s order is ‘‘unex- 
plained,’’ and that he is so in the dark as to the effective 
basis for its decision, that— 


it is difficult [for him] to fathom why the district court, 
presented with the uncontradicted facts and cireum- 
stances here involved, failed to °** set aside appellant’s 
patently invalid discharge; or why the district court, 
without voicing any reason or opinion, summarily dis- 


7 At this point, we cited in our fn. 8: “See 5 U.S.C. 652 and NCPI 
750.5-3(d) and 750.5-5a,b,e,f(2).” 
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missed appellant's complaint herein and granted ap- 
pellees* motion for summary judgment. 
[Appellant’s emphasis in original. | 


We believe this misrepresents the District Court action. 
The District Court's colloquies with counsel at the argument 
on the eross-motions for summary judgment made known 
the essential basis for its concurrence with our view that 
appellant's entire case founders on the reef of his own de- 
liberate waiver of hearing in the second Navy removal pro- 
ceedings, on advice of counsel, and for stated reasons. 
Further. as developed in our memorandum brief before the 
District Court, and as discussed infra, appellant’s stated 
reasons for withdrawing his request for hearing were pal- 
pably contrived. 

As for appellant's claim that the ‘‘facts”’ he asserts are 
--yncontradicted,’’ we note this: We filed in the District 
Court a statement in opposition to his statement of facts. 
Wo therein controverted in important particulars appel- 
lant’s incorrect ‘‘facts.’? (JA 52-55.) Nevertheless, appel- 
lant has now imported these same incorrect ““facts’’ into his 
brief on this appeal. He has done this by inserting in the 
Joint Appendix (JA 22-39) the same statement of incorrect 
-facts’’ which we controverted before the District Court, 
and then reciting therefrom in his brief on this appeal.® 

Moreover, in his brief on this appeal, appellant thor- 
oughly confuses the facts of record in the second Navy 
removal proceedings, with the abortive first Navy removal 
proceedings. (Br, 2-16.) He also errs egregiously in con- 
tending (br, 13) that the removal decision was reached in 
the second Navy removal proceedings “‘without °** evi- 
dence to support the charges levelled against appel- 


lant _ 


8 We particularly take exception to his claim (br, 8, fn.3) that 
“jt appears from the record unithout dispute or contradiction” that 

theridge and Coyle “were endeavoring to gain their release from 
the Navy.” [Appellant’s emphasis in original.] As developed infra, 
this flies directly in the teeth of the certified administrative records. 
We pointed this out below in our statement in opposition. (Pars. 
1-3.) And we also pointed this out at the argument on the cross- 
motions for summary judgment. (Tr, 43-44.) 
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Appellant further errs (br, 15, fn. 4) in asserting that the 
memorandum from the Secretary of the Navy to the 
Commanding Officer, Patuxent Naval Air Station, dated De- 
cember 1, 1961, does not appear in the certified administra- 
tive records. Finally, he errs in claiming (idem) that the 
omission from the certified administrative records of the 
memorandum (letter) dated September 14, 1961 by which 
the Chief, Bureau of Naval Weapons, brought to the at- 
tention of the Commanding Officer the procedural defi- 
ciencies in the abortive first Navy removal proceedings 
“effectively deprived the District Court of *** crucial evi- 
denee.’’* 


* We note that appellant has improperly included this letter as 
Exhibit 12 in his “Exhibits in Licu of Printing”. He has also ap- 
pended it as “Appendix A” to his brief on this appeal. And he at- 
tempts to make much of the fact that we had not included this 
memorandum (letter) in the certified records we filed below. (Br. 
20.) 

First, in our view, the District Court was not deprived of any 


“crucial evidence” by this omission. The memorandum (letter) in 
question shows quite clearly the lengths to which the Navy was 
prepared to go in according appellant a procedurally fair hearing 
in the second Navy removal proceedings, had appellant not waived 
hearing, on advice of counsel. Hence, it is additional cumulative 
evidence supporting the judgment rendered in favor of Government 
appellees. And, of course, there was no intent on our part to deprive 
the Court of any material evidence, by omission from the certified 
records, as appellant now intimates. (Br. fn.4.) The procedural 
deficiencies in the first Navy removal proceedings were fully ex- 
plicated in our factual presentation before the District Court. (JA 
42-44.) 

Second, appellant really distorts the situation when he indicates 
that this memorandum “came to light only after the District Court 
entered the order from which this appeal was taken.” Actually, ap- 
pellant had been on notice of this memorandum ever since we filed 
(and served a copy on him of) the certified administrative records 
with our cross-motion for summary judgment on February 24, 1967. 
(JA 39.) Included therein was the memorandum dated December 1, 
1961 (Ex 8) from the Sceretary of the Navy to the Commanding 
Officer, Patuxent Naval Air Station. In that memorandum, the 
Sceretary informed the Commanding Officer that appellant's griev- 
ance appeal in the abortive first Navy removal proceedings was 
being sustained because it was “considered that the procedure fol- 
lowed in effecting the removal was fatally defective.” The Secretary 


Ny) 


We believe these misrepresentations and distortions in 
appellant's brief on this appeal should not be permitted to 
divert the Court's attention away from the key facts on 
which, we think, this ease turns. Accordingly, we will here 
concentrate on ‘tsetting the record straight"’ as to those 
facts we deem essential. 


E. Appellant’s deliberate waiver of hearing, on advice of counsel, in 
the secozd Navy removal proceedings for stated, patently con- 
trived, reasons. 

The Secretary of the Navy notified appellant by memo- 
randum dated December 1, 1961 (Ex 2) that his grievance 
appeal in the abortive first Navy removal proceedings was 
being sustained.” This memorandum stated: 


1. Your appeal has been reviewed and is sustained be- 
eause it is considered that the procedure followed in 
effecting your removal was fatally defective. 


par: 


DCP-s: ACM.” 

uring the pendency of the cross-motions for summary 
> the District Court (from February to April, 1967) 
<t to be furnished this “BUWEPS Itr of 14 Sep 
the District Court decided the matter against 
did appellant’s counsel on June 22, 1967 write Govern- 
lees’ counsel, asking to be furnished this “BUWEPS Itr 
p 1961." (A13.) By letter dated July 7, 1967 Government 
appellees’ counsel furnished this “BUWEPS Itr of 14 Sep 1961”, but 
pointed out that “it would be improper * * * to seek reversal in 
the Court of Appeals of a District Court decision, on the basis of 
Goeuments which were not before the District Court, and which by 
due diligence should have been presented (if material) to the Dis- 
trict Court prior to the time its judgment finally vested.” (A15.) 
» think it is improper for appellant to bring this 
of 14 Sep 1961” to this Court's attention in the man- 
_we hasten to add that we have no substantive ob- 
jection to this Court now considering it. We deem that preferable 
to a remand of this case to the District Court for post-judgment 
consideration of inclusion of this memorandum (letter) in the 
record. Accordingly, we are now lodging a certified copy thereof with 

the Clerk of this Court. 
» The procedural deficiencies in the abortive first Navy removal 


ue 


tT 
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2. In view of the foregoing, the Commanding Officer of 
the Naval Air Station is being requested to offer you 
restoration to duty. 


3. For your information, should you accept restoration 
to duty, new and procedurally correct action to remove 
you may be initiated upon your return to duty. 


(As we have already noted) the Secretary of the Navy also 
notified the Commanding Officer, Patuxent Naval Air Sta- 
tion, by memorandum dated December 1, 1961 of this 
decision on the grievance appeal invalidating the first Navy 
removal proceedings ab initio.” 

The Seeretary of the Navy's memorandum of December 
1, 1961 to appellant put him squarely on notice (a) that the 
first Navy removal proceedings were invalidated solely on 
procedural grounds; and (b) that new and procedurally 
correct removal action might be initiated in his case if he 
accepted restoration to duty under the Seeretary’s griev- 
ance appeal decision. Further, he was put expressly on 
notice at the meeting he had with the Naval Air Station's 
Industrial Relations Officer, Employee Relations Officer and 
Fire Chief, when he resumed duty on December 21, 1961, 
that the Patuxent Naval Air Station facility planned to 
institute further removal proceedings in his case. (Ex 5.)* 
proceedings which led to this result are set forth in the “BUWEPS” 
memorandum (letter) of September 14, 1961. As indicated, we are 
lodging a certified copy thereof with the Clerk of this Court; and 
copies appear as Ex 12 and Appendix A to appellant's brief. Hence, 
we see no need to repeat these procedural deficiencies herein. 

41 We reemphasize that, in our view, the Secretary's directions 
to the Commanding Officer clearly contemplated that in the second 
Navy removal proceedings the Patuxent Naval Air Station facility 
would proceed anew in full accordance with all legal requirements. 

12 Appellant in his brief on appeal asserts as claimed “fact”, the 
same conclusory allegations he set forth in his statement below, 
that when he resumed duty, he “was treated as a pariah” and “in- 
tentionally subjected to continuous humiliation and disgrace”. He 
bases these claimed “fact” statements on his having been then 
assigned to work at the Solomons Island Fire Station, rather than 
at the Patuxent Navy Base Fire Station, where he had been pre- 
viously assigned. (Br, 10-11.) In our view, these claimed “facts” 
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CAs we have also observed) the second Navy removal 
25, 


proceedings were commenced on January 1962 by the 
service upon appellant of a new, detailed notice of charges." 


are immaterial here: but we deem it our duty not to let them go 
nehallenged on the record. 
atement in opposition below we stated (in par. 5): 
< elaim that he was treated as a pariah, ete. is irrelevant 
sterial. In any event, it appears to have no basis in fact; 
see enclosures 6-8 included in the certified records of the Depart- 
ment of the Navy. If material, we traverse this claim.” 

Enclosure 6 to the certified Navy records (Govt Ex 2) appears 
as Ex 5 on this appeal. This transcript of the discussion had with 
appellant on December 21, 1961 discloses that: The Navy's stated 
purpose for then assigning appellant to the Solomons Island Fire 
Station was to spare him from the embarrassment of encountering 
persons on the base who knew him, and who had abused him in the 
past, and to protect him from possible violence. When this was 
explained to appellant, he immediately agreed. It was suggested that, 
since he wus a bachelor, he might like to move to Solomons Island, 

t he could drive. there being “a lot of people who come and 
go that way.” 

Nothing in the certified records supports the claim (br, 11) that 

Mant complained of this assignment as “unfair and wrong”; or 

that “his superiors mockingly referred to him as a ‘bachelor’ and 

yeing alone” at Solomons Island; or that 

arbitrarily and expriciously”. Indeed, the transcript 

that appellant expressed no disagreement whatsoever 

- that at the close of the discussion he wished 

and that all then shook hands. 

the certified Navy records (Govt Ex 2) contain as 

enclosures 7 & 8 the affidavits of the Chief, and another Fire Fighter, 

assigned to the Solomons Island Fire Station. These disclose that 

they rode together with appellant to and from the Solomons Island 

Fire Station during the period of his reinstatement, and that he at 

no time expressed “any dissatisfaction with his working place or 

manner of transportation.” The Chief added (in substance) that, 

since he was then appellant's immediate supervisor, he would have 

been the proper person for appellant to discuss the matter with, had 
appellant been dissatisfied, as now claimed. 

Thus, we conelude, there is no factual foundation in the certified 
records for this attack on the Navy's action. 

Inter alia, appellant is here complaining (br, 20-21) that the 
initiation of the second Navy removal proceedings on January 25, 
1962—being some 35 days after he resumed duty on December 21, 
1961—constituted a violation of NCPI 750.6-4(b). That regulation 
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This new notice of charges (Ex C) proposed appellant’s 
discharge for ‘the commission of homosexual acts, which, 
if true, would constitute immoral conduct.’’ The specifica- 
tions charged appellant with the commission of two homo- 
sexual acts with Etheridge and five with Coyle. He was 
informed that Etheridge and Coyle were former enlisted 
men attached to the Patuxent Naval Air Station. Incor- 
porated into and served with this new notice of charges 
on January 25, 1962 were one affidavit executed by Ethe- 
ridge and two affidavits executed by Coyle. The specifications 
and affidavits (combined) detailed the facts of the seven 
unnatural sexual acts which the new notice charged appel- 
lant had committed with Etheridge and Coyle. 

In the new notice of charges dated January 25, 1962 the 
Commanding Officer informed appellant that he might ‘‘re- 
ply personally and/or in writing”’ to the charges and “fur- 
nish affidavits in support of*’ his reply. He was further 
informed that he could ‘‘request a formal hearing at which 
* ** The might] * * * be represented by any two persons of 
*** [his] * * * choice and * * * call a reasonable number 
of witnesses."’ (Ex C.) By memorandum dated January 
30, 1962 appellant initially requested such a hearing on the 
new charges, and stated that he would advise ‘‘at a later 
date’? who would represent him at that hearing. (Ex. 6.) 

However, on February 1, 1962 (Ex G), appellant with- 
drew his request for hearing by writing another memoran- 
dum to the Commanding Officer. He indicated therein that 
he had obtained legal advice since writing the memorandum 
of January 30, 1962. And he then specifically stated: £47 


provided that the “new and procedurally correct” removal action 
“should normally be initiated within 15 days after the date the *** 
removal is cancelled.” As discussed in our argument infra, we deem 
this objection to be wholly without merit. But, we add, it appears 
indisputably from the record facts that appellant was fully on 
notice, at the very moment he resumed duty on December 21, 1961, 
that new removal proceedings were to be initiated in his case. And 
judicial notice may be taken of the fact that a Christmas-New 
Year holiday period intervened between the date of reinstatement 
and the date of initiation of the new removal proceedings in appel- 
lant’s case. 
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am hereby abrogating my memorandum [of January 30, 
1962] and pray that you take no notice of my request for 
a formal hearing.’ His two stated grounds for *‘abrogat- 
ing’ his request for a hearing were: (1) that ‘ta hearing 
would serve no useful purpose as no new charges were 
presented, and * * * [he had] * * ° already successfully 
answered the old charges’*: and (2) that the new proceed- 
ings ‘tto re-dismiss * ° * [him] * * * from service on an 
identical set of charges is an undisguised attempt to nullify 
the orders of higher echelon and a deliberate case of placing 
*** him] ** * in double jeopardy.** And he impertinently 
concluded as follows: 


I request that you see fit to put an immediate ee i 
the illegal and improper personnel action which, 
allowed to go through, threatens to jeopardize my in- 
terests. Failing your rescinding the illegal action, I 
wish to advise you that I will be compelled to take 
BDErOpE Ty legal steps to protect my job rights and 
seek such legal action against any and all persons 
acting singly or in joint conspiracy to defame me by 
their false. pernicious and damaging accusation. 


If further communication or correspondence is re- 
quired in regard to this matter, please refer it to my 
attorney * * * [name of attorney] ° ° °. His tele- 


phone number ix * one 


[ telephone number ] ; 


It is clear on the record here that appellant’s claim that 


the second Navy removal proceedings were ‘‘an undis- 
ised attempt to nullify the orders of higher echelon” and 
placed him ‘‘in double jeopardy’” was patently contrary to 
the facts of the case then known to him. So, too, his claim 
that he had ‘‘already successfully answered the old charges”’ 
was then know by him to be baseless, since the Secretary 


of the Navy's invalidation of the first Navy remov al pro- 
ceedings had been «rounded exclusively on procedural de- 
ficiency, not on the ‘merits”’ 

Furthermore, it is also clear on the record here that ap- 
pellant’s claim a new hearing would ‘¢serve no useful pur- 


13 


pose as no new charges were presented’? was also patently 
contrary to the facts of the case then known to him. Appel- 
lant was charged in the second Navy removal proceedings 
with an entirely new specification, the commisison of a fifth 
homosexual act with Coyle. This was based on a new affi- 
davit Coyle executed on July 12, 1961. (Ex F.) No like 
specification had been charged in the abortive first Navy 
removal proceedings; it could not have then been charged, 
since the incident (as charged) oceurred on June 14, 1961, 
subsequent to appellant's original discharge on June 9, 
1961. 

Coyle’s new affidavit of July 12, 1961 was quite damag- 
ing to appellant. As noted, it detailed appellant’s partici- 
pation with Coyle in an unnatural sexual act on the night 
of June 14, 1961. In it, Coyle averred: On that night appel- 
lant stopped Coyle to talk to him. Appellant then showed 
Coyle a statement that Morrill’ had ‘‘made for him’ 
(appellant) repudiating his (Morrill’s affidavit, and asked 
that Coyle make a similar retraction of his (Coyle’s) affi- 
davit, and try to get Etheridge to make a like retraction of 
his (Etheridge’s) affidavit. Appellant told Coyle he would 
“make it well worth * * while’’ for Coyle if he would do so. 
Coyle refused, saying he was “‘not interested.”’ They then 
‘went to a couple of bars’’, and appellant ‘bought some 


4 In the abortive first Navy removal proceedings, appellant had 
also been charged with participating in homosexual acts with a third 
young Navy enlisted man named Robert C. Morrill, as well as with 
Etheridge and Coyle. However, Morrill subsequently repudiated the 
statements made in his (Morrill's) affidavit. Accordingly. in its 
new notice of charges of January 25, 1962 commencing the second 
removal proceedings the Navy omitted all reference to Morrill. But 
Coyle’s new affidavit of July 12, 1961 indicated that Morrill had 
been induced by appellant to repudiate his (Morrill’s) affidavit. 
And appellant faced the prospect of embarrassing cross-examination 
in the second Navy removal proceedings if he insisted on a hearing. 
concerning Coyle’s sworn statements that appellant had solicited 
Coyle to repudiate his (Coyle’s) earlier affidavit, and to get Eth- 
eridge to repudiate his (Etheridge’s) affidavit: and that on the 
night of June 14, 1961 appellant and Coyle had been out together 
in a public place drinking beer and had then participated in another 
homosexual act in appellant's automobile. 
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beer.”” Then, they drove around for a while in appellant's 
automobile. After some homosexual conversation, appel- 
lant and he participated in an unnatural sexual act, for 
which appellant gave him two dollars. **This took place 
on a road just outside of Leonardtown.’* And appellant 
then drove Coyle back to the place where he (appellant) 
had stopped him (Coyle). 

It is also to be noted that on Febrary 1, 1962 when appel- 
lant. acting with legal advice, decided to ‘‘abrogate’’ his 
request for hearing in the second Navy removal proceed- 
ings. he was on notice that Coyle, in executing his new affi- 
davit of July 12. 1961, had waived his ‘+ Article 31’" priv- 
ilege against self-incrimination. Hence, he was then aware 
that Coyle. at least, might no longer refuse to testify re- 
lating to his participation with appellant in homosexual 
acts. on claim of self-incrimination, if he appeared as a wit- 
ness at the hearing held on appellant’s request in the second 
Navy removal proceedings. 

On his procedural appeal from the Commanding Officer's 
discharge action in the second Navy removal proceedings, 
appellant specifically abandoned before the CSC Regional 
Appeals Officer one of the two reasons he had originally ad- 
vanced as his basis for ‘‘abrogating”’ his initial request for 
a hearing. He then conceded ‘‘that the employing activity 
could initiate procedurally correct action despite his (the 
Secretary of the Navy's] dismissing the case once for pro- 
cedural infirmity.’ And appellant then went on to modify 
his remaining original reason for withdrawing his request 
for hearing, by stating: ‘‘Upon advice received appellant 
cancelled his request for * ° * hearing * * *. The Charge 
against him not being in consonance with that required 
under the Civil Service Regulations or the Navy’s Civilian 


31 of the Uniform Code of Military Justice, 10 U.S.C. 

4 privilege against self-incrimination akin to that pro- 
vided by the Fifth Amendment to the Constitution. In the abortive 
first XN removal proceedings, Etheridge, Coyle and Morrill had 
each invoked his “Article 31” privilege against self-incrimination at 
the hearing held on May 31, 1961, when questioned relative to the 
homosexual acts he had participated in with appellant. 
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Personnel Instructions, the appellant didn’t see any reason 
in making a second defense against the same charges, 
written exactly in the same manner, as before.”’ (Ex IL.) 
Subsequently, on his petition for discretionary reopening 
and reconsideration before the Commission itself, appellant 
advanced two claims in this connection which, we believe, 
are mutually inconsistent: (1) He claimed that the refusal 
of Etheridge and Coyle to answer questions at the hearing 
held in his abortive first Navy removal proceedings on May 
31, 1961 deprived him of his right of cross-examination 
under the governing Navy Regulation in the second Navy 
removal proceedings. (2) He also claimed that in the second 
Navy removal proceedings he had ‘‘cancelled his request 
for another hearing on the grounds that it would be mean- 
ingless and would serve no useful purpose, thus, in effect, 
standing on the hearing record of May 31.” (Ex K.) 


F. The evidence supporting the final discharge action in the second 
Navy removal proceedings 

The Commanding Officer, Patuxent Naval Air Station 
on February 8, 1962 entered his final decision to remove 
appellant in the second Navy removal proceedings. (Ex 6.) 
He considered appellant's express waiver of hearing, and 
reply to the charges, contained in appellant’s memorandum 
of February 1, 1962 (Ex G). The Commanding Officer con- 
cluded ‘‘that * * * [appellant’s] * * * conduct was immoral, 
and that * * * [he] * * * did commit homosexual acts with 
* * * Etheridge and * * * Coyle as described in the * * * 
notice [of charges] and in their statements, enclosures (1), 
(2), and (3), copies of which were furnished * * * [appel- 
lant] ** * with * * * [the] * * * notice * * * dated 25 Janu- 
ary 1962."° It was his decision that appellant should be dis- 
charged, and that such removal action was ‘‘in the best 
interests of the federal service.” 

Enclosure (3) to the Commanding Officer's decision was 
the seriously damaging affidavit Coyle executed on July 12, 
1961. (Ex F.) This affidavit, as we have discussed, detailed 
a fifth homosexual act participated in by appellant and 
Coyle on June 14, 1961, subsequent to appellant's original 
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discharge in the abortive first Navy removal proceedings. 
Coyle stated therein that appellant gave him two dollars 
for this homosexual act. The affidavit also disclosed that 

appellant had sought to induce Coyle to repudiate Coyle’s 
saree afidavit. and to get Etheridge to retract his 
( Etheridge’s) affidavit.” 

Enclosure (2) to the Commanding Officer's decision was 
the earlier affidavit Covle had executed on May 12, 1961. 
(Ex D.) It related Coyle’s encounter with appellent about 
the middle of January 1961: his participation with appel- 
lant thereafter on four separate occasions in four homo- 
sexual acts. for each of which appellant gave him money, 
ranging from six to eleven dollars. 

Enclosure (1) to the Commanding Officer's decision was 
the afidavit Etheridge executed on April 18, 1961. (Ex E.) 
t detailed his encounter, about 2 or 3 months before April 
18, 1961, when he rejected a homosexual advance made upon 


avit of July 12, 1961 was executed at a time 
ready admitted participation with appellant in four 


. Hence, appellant has no proper warrant 
time special motivation to get out of the 
he 1 Coyle executed his first affidavit on 
e record support appellant’s “fact” claim 
ta s “can ndidly admitted thathe * * * had been trying 
: * The testimony Coyle gave in this 
the Mas 31, 1961 heanng held in the abortive first 
| proceedings was to this effect (Ex 3): 


had volunteered for a four-year enlistment, and had been 
ince November 30, 1959. Asked whether he liked 
responded: “Well, yes sir, it’s all right.” At the 
rime hearing, he was “not now, not especially” trying 
to get out of the Navy before his enlistment was up. At an 
Ii sere had been “some hardship difficulties” at his 
_and he had put in a request for discharge, which was 
ed. On erossexarination, he was asked by appellant's 
J: You are not particularly anxious about staying in the 

are you?” Coyle responded: “It doesn’t matter one way 

the other.” 


Coyle’s nony further discloses that he was then 20 years of age, 
and that since he left “boot camp”, he had served his entire tour 


of duty to that date at the Patuxent Naval Air Station. 
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him by appellant; followed by appellant continuing to call 
him up; thereafter, his participation with appellant on two 
separate, specified occasions in two homosexual acts, for 
each of which appellant paid him ten dollars. The affidavit 
also discloses that Etheridge was born March 29, 1948. 
Thus, at the time these two homosexual acts occurred, 
Etheridge was 18 years of age.” 


G. Contentions raised on appeal, as to which appellant failed properly 
to exhaust administrative remedies 


Appellant raises on this appeal the following contentions, 
which he had opportunity to raise, but never did, adminis- 
tratively, so as to give the Navy or the Commission proper 
opportunity to consider and rule (or, if warranted, to take 
appropriate corrective action) thereon: 


1. The procedural deficiency claim that the Navy (al- 

legedly) violated NCPI 750.6e(b) by not initiating 
the second Navy removal proceedings within 15 days 
of appellant's reinstatement. (Br, 20-21.) 
The procedural deficiency claim that the Navy (al- 
legedly) violated NCPI 750.2-3(e) by initiating the 
second Navy removal proceedings without a suffi- 
cient prima facie case. (Br, 21-22.) 

3. The procedural deficieney claim to the effect that 
the Navy (allegedly) violated NCPI 750.5-5(b), in 


17 The record completely refutes appellant's “fact” claim (br, 8, 
fn.3) that Etheridge was endeavoring to gain his release from the 
Navy. The testimony Etheridge gave in this connection at the May 
31, 1961 hearing held in the abortive first Navy removal proceedings 
was to this effect (Ex 3): 

He had volunteered for a four-year enlistment. and had been 
in the Navy since August 1960. Asked whether he wanted to 
stay in or get out of the Navy. he responded: “I want to stay 
in if Lean, I will fight to stay in every way T ean.” Before he 
got involved with appellant, he had never been in any trouble, 
in or out of service. 


Etheridge’s testimony further discloses that. since leaving “boot 
camp” his entire tour of duty had been at the Patuxent Naval Air 
Station. 
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that the Commanding Officer abused his discretion- 
ary authority by not ordering a hearing in the sec- 
ond Navy removal proceedings—despite appellant’s 
own express impertinent *‘abrogation’’ on advice of 
counsel and for stated reasons, of his request fora 
hearing. (Br. 17, 28.) 

. The substantive claim that (allegedly) a finding 
that the commission of homosexual acts constitutes 
immoral conduct is ‘insufficient and void’’. (Br, 
pp. 34-35.) 

_ The substantive claim that (allegedly) the Com- 
manding Officer’s final decision was deficient in not 
setting forth the relationship between his fact-find- 
ing that appellant and the young Navy enlisted men 
involved had committed the homosexual acts de- 
scribed in the affidavits, and his determination that 
appellant's discharge was ‘sin the best interests of 
the federal service.’ (Br, 36-37.) 


H. The Civil Service Commission's official policy statement as to the 
unfitness for Government employment of persons who have 
engaged in homosexual acts. 

The Commission on February 25, 1966 issued a statement 
(made generally available on April 20, 1966) fully articu- 
lating the official Government position in respect of the 
unsuitability or unfitness for Government employment of 
persons who have engaged in homosexual acts. (Ex L.) In 
substance, the Commission’s view expressed therein is that 
persons, as to whom there is evidence that they have en- 
gaged in, or solicited others to engage in with them, homo- 
sexual (or other sexually perverted) acts, without evidence 
of rehabilitation, are not suitable for Government employ- 
ment. 

The Commission’s well-considered policy statement in- 
cludes the following observations: 


* * * Suitability determinations also comprehend the 
total impact of the applicant upon the job. Pertinent 
considerations here are the revulsion of other em- 
ployees by homosexual conduct and the consequent dis- 
ruption of service efficiency, the apprehension caused 
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other employees of homosexual advances, solicitations 
or assaults, the unavoidable subjection of the sexual 
deviate to erotic stimulation through on-the-job use of 
common toilet, shower, and living facilities, the offense 
to members of the public who are required to deal with 
a known or admitted sexual deviate to transact Gov- 
ernment business, the hazard that the prestige and 
authority of a Government position will be used to 
foster homosexual activity, particularly among the 
youth, and the use of Government funds and authority 
in furtherance of conduct offensive both to the mores 
and the law of our society. 


*** We must attribute to overt acts * * * the character 
ascribed by the law and mores of our society. Our au- 
thority and our duty permit no other course. 


SUMMARY OF ARGUMENT 

Under the permissible limited scope of judicial review in 
a civil service employee discharge case, the Navy’s final 
discharge of appellant should be sustained as being in ac- 
cord with law: 

1. The Navy conformed procedurally to all applicable 
statutory provisions and regulations in its second removal 
proceedings in appellant's case. 

There was no violation of the procedural requirements 
of the applicable Lloyd-LaFollette Act: appellant makes no 
such claim here. He bottoms his procedural claim here ofa 
right to be accorded a hearing wholly upon the applicable 
Navy regulation. 

But appellant deliberately, on advice of retained counsel 
and for specified reasons, waived his right to hearing (and 
concomitant right of cross-examination) under the Navy 
regulation. 

Appellant's claim that—despite his own waiver—the 
Navy Commanding Officer nevertheless abused the disere- 
tion vested in him (the Commanding Officer) by not order- 


ing a hearing anyway, necessarily fails. 
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First. appellant failed to raise this issue administratively ; 
hence, the doctrine of exhaustion of administrative remedies 
forecloses him from now raising it, for the first time, before 
the courts. 

Second, appellant's memorandum deliberately ‘‘abro- 
gating", on advice of retained counsel, his earlier request 
for hearing, was impertinent, and the reasons given were 
patently contrived. Appellant thereby made it quite clear 
he wanted no part of any hearing, or the evidence it might 
have produced against him. 

Hence, there was no abuse of discretion on the part of the 
Commanding Officer in acting upon the basis of appellant’s 
deliberate waiver of hearing. 

The Llorvd-LaFollette Act permits reliance on affidavits. 
Under appellant’s waiver of hearing, the Navy regulation 
also permitted reliance on affidavits. Where a discharged 
employee fails to bring himself within the terms of the gov- 
erning regulation, the decisional law (Williams v. Zuckert 
and cases following it) is also in accord, in permitting re- 
liance on affidavits—even in Veterans’ Preference Act dis- 
charge cases. 

Accordingly, the Navy was entitled to rely in its second 
removal proceedings upon the sworn statements of the two 
*saecusatory’’ Navy enlisted men, made in affidavit form. 
These affidavits, essentially, supplied the evidentiary basis 
for the discharge. 

Appellant’s claim of lack of specificity in the charges is 
unsubstantial. His remaining procedural claims are likewise 
unavailing. They are barred by the exhaustion doctrine; 
and they are also unsubstantial. 

2. The Navy’s removal action, upon conclusion of its 
second removal proceedings, is supported by ample 
‘*rational basis in the evidence’’, and is in no way arbitrary 


or capricious. 

The affidavits of the two young Navy enlisted men in- 
volved, established appellant’s active solicitation of them 
as his homosexual partners, and his participation with them 
in seven homosexual acts violative of the criminal law of 
the jurisdiction where they occurred. 
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There can be no doubt that, on the basis of this ample 
evidence in the record, the Commanding Officer correctly 
concluded that appellant’s commission of these homosexual 
acts constituted ‘‘immoral’’ conduct warranting his dis- 
charge in the ‘‘best interests of the federal service.’’ This 
decision is in accord with the official Government position 
articulated by the Civil Service Commission, relative to the 
unfitness for Government employment of persons who have 
engaged in homosexual acts; a Senate Committee study re- 
port; and the court decisions. 


ARGUMENT 


Appellant’s discharge by the Navy on conclusion of its second 
removal proceedings was in accord with law. 


A. INTRODUCTION: The scope of permissible review here is limited 


It has long been the settled rule that the scope of permis- 
sible judicial review in civil service employee discharge 
cases is limited. E.g., Hargett v. Summerfield, 100 U.S. App. 
D.C. 85, 88, 243 F.2d 29, 32, cert. denied, 353 U.S. 920 (1957) ; 
Carter v. Forrestal, 85 U.S. App. D.C. 53, 54-55, 175 F.2d 
364, 365-366, cert. denied, 338 U.S. 832 (1949). 

Appellant appears to concede this. (Br, 17.) However, 
if we correctly understand his argument, appellant is con- 
tending that such limited judicial review extends to deter- 
mining whether the discharge action is supported by a 
‘preponderance of the evidence.”? (Br, 19, 31.) Appel- 
lant errs in advancing this contention. 

This Court recently reiterated the proper substantive 
standard of review in an employee discharge case: If there 
is a “rational basis in the evidence”’ for the administrative 
fact-finding determination on which the discharge action is 
based, this Court will not disturb it. Mendelson v. Macy, 123 
U.S. App. D.C. 43, 47, 356 F.2d 796, 800 (1966). To the 
same effect is Eustace v. Day, 114 U.S. App. D.C. 242, 242- 
243, 314 F.2d 247, 247-248 (1962). And even if, on the ad- 
ministrative record, there were ‘“eround for reasonable 
difference of opinion’? as to whether a sufficient case for 
discharge has been established (and we firmly believe that 


is not the case here), this Court has declared that it will 
--not substitute its judgment for that of the administrative 
ageney."” Mendelson v. Macy. supra; Studemeyer v. Macy. 
116 U.S. App. D.C. 120, 121, 321 F. 2d 386, 387, cert. denied, 
375 U.S. 934 (1963).** 

As for procedure: If it appears that there was ‘‘sub- 
stantial compliance’? with the governing administrative 
regulations, this Court likewise will not disturb the dis- 
eharze action. Mendelson v. Macy, supra, 123 U.S. App. D.C. 

8, 356 F.2d at 801: Hargett v. Summerfield, supra, 100 
U.S. App. D.C. at 243 F.2d at 32; Saggau v. Young, 100 
U.S. App. D.C. 3, 4, 240 F.2d 865, 866 (1956). We think 
there was full peor here. 

With this limited scope of review in mind, we turn to the 
record in the present case. We shall develop that the Navy 
conformed procedurally in its second removal proceedings 
to all applicable statutory provisions and regulations, and 
that the evidence therein was plainly sufficient to sustain on 


ited judicial review the Navy's decision to discharge 
; 


Hodges, 116 US. App. D.C. 32, 33, 320, F.2d 754. 
ased the applicable limited substantive standard 
“whether ane challenged [discharge] action was 
s supported by evidence.” Williams v. 
Nos. 19 $03 and 20,504, decided October 17, 1967, 
ed t standard as ‘substantial support in the record.” (Slip 
p. M1. ) We understand the Court to intend by these articul:- 
tions to apply the same standard as it enunciated in Mendelson, 
Eustace, Studemyer, supra and other employee discharge cases. 
In Pelicone, Section 14 of the Veterans’ Preference Act of June 
Stat - 390, as amended, former 5 U.S.C. 863, currently 
a 7511, 7512, 7701, was the governing statute. Here, as we 
noted (fn. 1 cebrd the governing statute (because appellant 
neveteran) is the Lloyd-LaFollette Act of August 24, 1912, 
539, 355, as amended, former 5 U.S.C. 652, currently 5 
* 7501. Under the indicated limited scope of permissible re- 
vi in this Cireuit, this Court apparently now applies the same 
limited substantive standard set forth above in veteran and non- 
veteran cases alike. While the two civil se rvice statutes differ in 
the procedural protections they extend, their substantive prote ctions 
are couched in ide ntical language. No express judicial review func- 
tion is assigned the courts by either statute. 


B. The Navy conformed procedurally to all applicable statutory pro- 
visions and regulations in its second removal proceedings 

The Lloyd-LaFollette Act, as amended, makes procedural 
provision only for a civil service employee subject to re- 
moval charges, to submit his case to the Agency on written 
answer, accompanied by affidavits. It expressly states that 
‘no examination of witnesses nor any trial or hearing shall 
be required except in the discretion of the officer’’ taking the 
removal action. Hence, appellant can claim no violation of 
the procedural provisions in the Lloyd-LaFollette Act; nor 
is he doing so here.”® 

We understand appellant’s procedural claim here (br, 14, 
16, 27) of a right to be accorded a hearing, and the attendant 
right to cross-examine his ‘‘accusatory’’ witnesses thereat, 
to be bottomed wholly upon the applicable Navy regulation. 
NCPI 750. 

NCPI 750.5-5(b) provided that a hearing ‘‘shall be”’ held 
if the employee subject to removal proceedings requests it 


1° The principle is well-established that, absent any applicable 
statute or regulation, the Agency Head may summarily effect the 
discharge of a Government employee without even giving a reason 
for the dismissal. Cafeteria, etc.. Workers, etc. v. McElroy. 367 
US. 886, 896-897 (1961) (and cases therein cited); Batchelor v. 
United States, 169 Ct. Cl. 180, 183-184, cert. denied. 382 U.S. 870 
(1965) (opinion by Mr. Justice Reed. sitting by designation). 

Equally well-established is the principle, resting upon this tradi- 
tional power of the appointing authority to remove Government 
employees at will, that—absent any statute or regulation conferring 
such right—a discharged Government employee has no right to 
have a hearing, at which he may cross-examine the makers of state- 
ments adverse to him, which are relied on by the Agency Head in 
discharging him. And the CSC regulations which accord Federal 
employees (only veterans during the period relevant to appellant's 
case, now veterans and non-veterans alike) a post-discharge hearing 
on appeal to the Commission, confer on the discharged employee 
only a limited right of cross-examination thereat. (Congress has 
never given the Commission subpoena power for purposes of such 
hearings.) Williams v. Zuckert (1) & (2), 371 U.S. 531 and 372 
US. 765 (1963); Deviny v. Campbell, 90 U.S. App. D.C. 171, 
174-175, 194 F.2d 876, 879-880, cert. denied, 344 U.S. 826 (1952). 
Cf. Cafeteria, ete. Workers, ete. v. McElroy, supra; Chafin v. Pratt. 
358 F.2d 349, 356-358 (Sth Cir.), cert. denied, 385 U.S. 878 (1966). 
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in his reply to the notice of hearing. But appellant delib- 
erately waived that right. The pertinent facts in this con- 
nection have been fully developed in our ** Counterstatement 
of the Case’? supra, and need not be repeated here. When 
appellant, on advice of retained counsel and for expressly 
stated reasons, waived his right to hearing in the second 
Navy removal proceedings, he of course waived his con- 
comitant right to cross-examine his ‘taceusatory”’ witnesses 
thereat.” 

Appellant's claim here Br, 14, 27) is (in substance) that 
—despite his own impertinent ‘‘abrogation’’, on advice of 
retained counsel and for stated reasons, of his prior request 
for hearing—the Commanding Officer (allegedly) neverthe- 
less abused the discretion NCPI 750.5-5(b) vested in him, 
by not ordering a hearing in the second Navy removal pro- 
ceedings anyway. This claim necessarily fails. 


First, neither before the Navy, nor on his procedural 
appeal to the Commission, did appellant raise any such 
claim. Hence, the doctrine of exhaustion of administrative 
remedies forecloses appellant from now raising it, for the 
first time, before the courts.” 


2” See NCPI 750.5e and f(2). If appellant had not waived his 

request for hearing, the Navy would have been required “to make 
ry reasonable effort” to assure the presence of Coyle and Eth- 

eridge at the hearing in the second removal proceedings. Alterna- 
tively, appellant could have sought to cross-examine his “accusa- 
tory” witnesses by deposition in those proceedings. 

2 Willams (1). supra, 371 US. at 532, vacated on another ground 
372 U.S. 763. In Lien v. United States, Ct. App. No. 18,362, per 
curiam judgment entered November 2, 1964, unreported, this Court 
cited Williams (1), along with United States v. L. A. Tucker 
Truck Lines Inc., 344 US. 33 (1952), in affirming the District 
Court's dismissal of the case in C.A. No. 1611-62. 

Tucker Truck Lines is a leading Supreme Court decision on the 
applicability of the exhaustion doctrine—where a party fails to 
raise an objection in the administrative proceedings, and then seeks 
to do so, for the first time, on judicial review in the courts. Mr. 
Justice Jackson, speaking for the Court, there stated, 344 U.S. at 
37. that “orderly procedure and good administration require that 
objections to the proceedings of an administrative agency be made 
while it hax opportunity for correction in order to raise issues re- 
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=“) 


Second, in any event, this claim of alleged violation of 
NCPI 750.5-5(b) is clearly devoid of merit: 


(1) Appellant did not simply ‘‘fail’’? to request a hearing 
in the second Navy removal proceedings. On advice of re- 
tained counsel, he sent the Commanding Officer an im- 
pertinent memorandum expressly ‘‘abrogating’’ his earlier 
request for hearing.* Thus, appellant took his case wholly 
outside the scope and purpose of the provision in NCPI 
750.5-5(b) on which he now belatedly seeks to rely. 


viewable by the courts.” Unless the issue is timely raised and 
pressed before the Agency, the Agency is deprived of its proper 
“opportunity to consider the matter, make its ruling, and state the 
reasons for its action [or, we add, if warranted, to take appropriate 
corrective action]... Unemployment Compensation Commission, 
ete. v. Aragon, 329 U.S. 143, 145 (1946). To the same general effect: 
Federal Power Commission v. Colorado Interstate Gas Co., 348 US. 
492, 500 (1955); United States v. Capital Transit Co., 338 U.S. 286, 
291 (1949): California Interstate Tel. Co. v. Federal Communica- 
tions Commission, 117 U.S. App. D.C. 255, 258, 328 F.2d 556, 559 
(1964). 

2= It is beyond our understanding how appellant can possibly 
read into the Secretary of the Navy's directions in his December 
1, 1961 memorandum (Ex 8), or into the “BUWEPS” memorandum 
etter) of September 14, 1961 (Ex 12 and Br, Appendix A), “notice” 
to the Commanding Officer “that if he thereafter intended lawfully 
to discharge appellant, he would have to hold a hearing.” (Br. 14. 
appellant’s emphasis in original). 

We also confess our inability to follow how appellant can (br. 
pp. 22-23, 25-27) make these memoranda out to be “written” and 
“specific” instructions which the Commanding Officer violated when 
he acted in the second Navy removal proceedings upon the basis of 
appellant's “abrogation”, on advice of retained counsel and for 
specified reasons, of his earlier request for hearing. 

The memorandum of the Sceretary dated December 1, 1961 
simply stated that under NCPI 750.6-4 “when an individual is 
returned to duty on a finding of procedural defect, the employing 
activity may initiate new and procedurally correct action.” And 
the BUWEPS memorandum (letter) of September 14, 1961 simply 
noted procedural deficiencies in the abortive first Navy removal 
proceedings. It did not purport to be a directive to the Commanding 
Officer governing his removal action in the case, irrespective of ap- 
pellant’s waiver of hearing in the second Navy removal proceedings. 
Nor did the Seeretary’s memorandum of December 1, 1961 purport 
to make it such a directive. 


26 


(2) It clearly appears there was no abuse of discretion 
in the Commanding Officer's acting upon the basis of appel- 
lant’s deliberate waiver of hearing. Appellant’s memoran- 

m. written on advice of retained counsel, was impertinent, 
and the reasons stated for appellant's *‘abrogation’’ of his 
earlier request for hearing were patently contrived. 

As we have observed: Appellant later retracted the con- 
tention that the proceedings in the second Navy removal 
proceedings were in violation of ‘tthe orders of higher 
echelon.” His contention that the Navy's second removal 
proceedings were placing him ‘*in double jeopardy "’ is obvi- 
ously baseless. His contention that a new hearing would 
‘serve no useful purpose as no new charges were pre- 
sented’? was wrong. A new specification charging another 
homosexual act with Coyle was made. And his contention 
that he had ‘‘already successfully answered the old 
charges’’ was in error. The Secretary of the Navy’s in- 
validation of the first removal proceedings rested exclu- 
sively on procedural deficiency, not on the ‘*merits”’. 
Finally, his threatening to take legal steps against ‘tall per- 
sons acting singly or in joint conspiracy ’’ (including the 
Commanding Officer, we infer), in respect of the ‘illegal 
action’’ against him showed the Commanding Officer that 
appellant then really wanted no part of any new hearing in 
the matter. 

Under these circumstances, the Commanding Officer's 
acting on the basis of appellant’s deliberate waiver of hear- 
ing was fully justified and well within the discretionary 
authority vested in the Commanding Officer by NCPI 
730.5-5(b). Furthermore, under these circumstances, the 
Navy was entitled to consider as competent evidence in its 


second removal proceedings the sworn statements of Coyle 
and Etheridge, made in affidavit form. As we have noted: 


United States, 126 Ct. Cl. 1372, 1375 (1966), 

varlier expressed in Kaers v. United States, 175 

111, 114 (1966). There, in analogous circumstances, the Court 

ims has sagely observed, “it seems that what [the discharged 

2] °°* really wanted was the ‘exception’ rather than the 
nination might have provided.” 
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This case involves the discharge of a non-veteran under the 
Lloyd-LaFollette Act provisions. Even under the provi- 
sions of Section 14 of the Veterans’ Preference Act, the 
Agency may properly rely upon affidavits to supply ‘‘the 
factual basis’’ for its discharge action. And, if the removed 
employee does not make ‘‘proper and timely’? request for 
cross-examination of the affiants under the applicable regu- 
lations, he is thereafter barred from complaining on court 
review that the Agency relied on affidavits alone to supply 
“the factual basis’’ for its discharge action.”* 

The next claim appellant presses here is the main pro- 
cedural objection he raised administratively before the 
Commission: He contends (br, 31-34) that the charges in 
the second Navy remand proceedings ‘‘lacked the specificity 
required by the applicable removal procedure.’’ This con- 
tention was succinctly disposed of by the CSC Regional 
Director in his decision of March 30, 1962. (Ex 9.) The 
Regional Director there ruled: 


It is our finding that even an innocent person presented 
with the instant charges would have reasonable oppor- 
unity for refutation, since the nature of the alleged 
misconduct is clearly set forth and the time and place 
of the alleged acts of homosexuality are stated with 
enough particularity to meet regulatory requirements. 

[Emphasis in original.] 


The CSC Board of Appeals and Review in its decision of 
August 13, 1962 expressed its concurrence with the CSC 
Regional Director’s decision, (Ex 10.) The Board added— 


24 Williams v. Zuckert, supra, appears to be dispositive here. That 
case likewise involved homosexual charges. The Ageney there also 
relied upon affidavits which supplied “the factual basis” for its 
discharge action. Williams has been followed in Jenkins v. Macy. 
357 F.2d 62, 70 (Sth Cir. 1966); McTiernan v. Gronouski, 337 F.2d 
31, 37 (2d Cir. 1964); Studemeyer v. Macy, 228 F. Supp. 411, 413- 
414 (D.C. 1964), aff'd per curiam 120 U.S. App. D.C. 259, 345 F.2d 
748, cert. denicd, 382 US. 834 (1965). NCPI 750.5-5f(2) provided 
that where necessary the Navy could rely on affidavits to supply 
the “factual basis” for its discharge action. 


2s 
The reasons for the proposed removal were set forth 
in the Commanding Officer's letter [of charges] of 
January 25, 1962, and its attachments [the affidavits 
of Etheridge and Coyle], with sufficient specificity and 
detail to give Lappellant] * 
standing of the charges against him and to provide a 
fair opportunity for refutation. 

[Bracketed material supplied. ] 
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an adequate under- 


In our view, these Commission decisions correctly dis- 
posed of this issue. We deem it unsubstantial. 

As for the remaining procedural issues appellant seeks to 
litigate on this appeal: First. as we have observed, appellant 
raised none of them administratively. Hence, he is barred 
by the exhaustion doctrine from litigating them on review 
in the courts. Second. in any event none of them is well 
founded. Again, we deem them unsubstantial. We turn to 
discuss each of them briefly: 

1. Appellant errs in contending (br. 20-21) that NCPI 
750.6-+(b) required that the second Navy remand proceed- 
ings be instituted within 15 days of appellant's reinstate- 

Its terms were clearly permissive, not mandatory. 
The Christmas-New Year holiday period intervened. And 
there was in any event substantial compliance therewith. 
When restored to duty on December 21, 1961, appellant was 
on notice that the Navy planned to institute at once new, 
procedurally correct, removal proceedings in his case. 
Hence, he sustained no prejudice whatever from the brief 
delay involved. 

2. Appellant also errs in contending (br, 21-22) that 
NCPI 750.2-3(c) required the Commanding Officer to rede- 
termine, at the time the second Navy removal proceedings 
were initiated, that a ‘‘prima facie’’ case existed. We do 
not read NCPI 750.2-3(¢) as being applicable where ‘‘new 
and procedurally correct’? removal proceedings are initi- 
ated pursuant to NCPI 750.6-4(b), after a removal action 
has been ‘‘found to be procedurally defective.’’? But assum- 
ing arguendo that it does, we submit that the District Court 
was correct in concluding that the Commanding Officer had 
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sufficient evidence, in the three affidavits of the two young 
Navy enlisted men involved, Etheridge and Coyle, to go 
forward with the second Navy removal proceedings. (Tr, 
41-42). 

This Court should therefore affirm the Navy's final re- 
moval action as being procedurally in accord with law. 


C. The Navy's removal action, upon conclusion of its second removal 
proceedings, is supported by ample “rational basis in the evidence,” 
and is in no way arbitrary or capricious. 


As we have developed, the Navy was entitled under the 
governing statute and Navy regulations to consider, and 
did consider, as competent and credible evidence in its sec- 
ond removal proceedings the sworn statements adverse to 
appellant made by Etheridge and Coyle in their affidavits. 
These statements essentially supplied the factual basis for 
discharge. The Commanding Officer concluded on his re- 
view of the record in the second Navy removal proceedings 
that appellant had engaged in the homosexual sexual acts 
with Etheridge and Coyle, as charged ; that such homosexual 
acts constituted ‘‘immoral conduct’’: and that appellant’s 
removal on this ground was in the ‘‘best interests of the 
federal service.”’ 

Appellant’s attack on the sufficiency of the evidence (br. 
31) is unavailing. We have detailed the very damaging 
contents of Coyle’s second affidavit of July 12, 1961. His 
earlier affidavit, and Etheridge’s affidavit, were also damag- 
ing evidence establishing appellant’s participation with 
them in the unnatural sexual acts described therein. 

Coyle’s affidavit of July 12, 1961 was executed at a time 
when no motivation to get out of the Navy could be par- 
ticularly ascribed to him. Nor, on the record, was he seek- 
ing to get out of the Navy when he executed his earlier 
affidavit on May 12, 1961. He had volunteered for a four- 
year enlistment, and had been in the Navy since 1959. He 
was 20 years of age at the time of his homosexual involve- 
ment with appellant. 

As for Etheridge, he wanted to stay in the Navy. Before 
he got involved with appellant, he had never been in any 
trouble, in or out of service. He, too, had volunteered for 
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a four-year enlistment. He had been in the Navy since 1960. 
He was 18 years of age at the time of his participation with 
appellant in the homosexual acts described in his affidavit. 

Thus. there is here ample ‘rational basis in the evidence’’ 
to sustain the Commanding Officer's fact-finding that appel- 
lant ‘did commit [the] homosexual acts with * * * Etheridge 
and * * Coyle as described in the advance notice {of 
charges] and in their [sworn] statements.”” 

We believe appellant's further substantive attacks (br, 
34.38) on the Commanding Officer's final discharge action 
are clearly lacking in merit. 


First, again. appellant's failure to raise these issues ad- 
ministratively bars him from seeking to litigate them, for 
the first time. before the courts, under the exhaustion doc- 
trine. 

Second, we think there can be no doubt the Commanding 
Officer correctly concluded that appellant's commission of 
the homosexual acts with two young Navy enlisted men in- 
volved, constituted ‘‘immoral’’ conduct warranting his dis- 
charge in the “best interests of the federal service”’. 

As the record clearly discloses, appellant actively solicited 
the two young Navy enlisted men as homosexual partners. 
He participated with them seven times in a variety of un- 
natural sexual acts. All of these homosexual acts occurred 
practically contemporancously with the abortive first Navy 
removal proceedings. And the last occurred on June 14, 
1961, subsequent to the date of the hearing in those pro- 
ceedings. These homosexual acts occurred in an environ- 
ment consisting of a large group of young Navy enlisted 
men; many of them undoubtedly inexperienced in sexual 
matters. The particular circumstances surrounding appel- 
lant’s soliciting and engaging in these homosexual acts with 
these two young Navy enlisted men make it manifest that 
appellant’s conduct was ‘‘immoral’’ and rendered him unfit 
for a position as Fire Fighter at the Patuxent Naval Air 
Station facility. 

But, in our view, the Court’s determination that the Navy 
correctly concluded that appellant’s homosexual conduct 
was ‘‘immoral’’, and rendered him unfit for federal employ- 


ment, should properly rest on a broader base than the par- 
ticular circumstances disclosed by the record here. 

The official Government position relative to the unfitness 
for Government employment of persons who have engaged 
in homosexual acts, has been fully articulated by the Com- 
mission in its policy statement of February 25, 1966 (made 
generally available on April 20, 1966). (Ex L.) 

In essence, the Commission therein concluded after full 
consideration of the matter that persons about whom there 
is evidence that they have engaged in or solicited others to 
engage in homosexual (or other sexually perverted) acts 
with them, without evidence of rehabilitation, are not suit- 
able for federal employment. 

In the Commission’s view: Fitness determinations ‘*com- 
prehend the total impact’’ of a person engaging in homo- 
sexual conduct ‘‘upon the job.’* (Our emphasis.) Among 
the relevant considerations are the undoubtable ‘‘revulsion 
of other employees by homosexual conduct and the conse- 
quent disruption of service efficiency’’; ‘‘the apprehension 
caused other employees of [and we add, the well-founded 
possibility that particularly the young and inexperienced 
will yield and be corrupted by] homosexual advances, solici- 
tations or assaults’’; ‘‘the hazard that the prestige and 
authority of a Government position will be used to foster 
homosexual activity, particularly among the youth’’; and 
“the use of Government funds and authority in furtherance 
of conduct offensive both to the mores and the law of our 
society.’” In conclusion, the Commission declared: 


*** We must attribute to overt acts *** the character 
ascribed by the law and mores of our society. Our au- 
thority and our duty permit no other course. 


A Senate Committee has also given careful consideration 
to the unsuitability for Government employment of persons 
who engage in homosexual acts which violate the criminal 
laws and established moral standards of our society. The 
Committee reached the same essential conclusions as has 
the Commission. Report on the Employment of Homosex- 
uals and Other Sex Perverts in Government, 8. Doe. No. 241, 
81st Cong. 2d Sess. (1950). 


Ss) 
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Homosexual acts, commonly understood and described as 
or perverted sexual practices” * between per- 

sons of the same sex, constitute Sodomy, and violate the 
eriminal law of Maryland, the District of Columbia and all 
other American jurisdictions. See Md. Code Anno. (1957), 
Art 27. §§ 558. 554: D.C. Code § 22-8502 (1967 ed); United 
States v. Kelly, 119 F. Supp. 217, 219-220 (D.C. 1954); 48 


Sodomy, §$ 1, 2. See also Bowman & Engel, 


ple Law Guisareuly VRS 281 (1956). 


Nor ean it be doubted that, under the established mores of 
our society, homosexual acts are generally regarded with 


revulsion and deemed to be patently immoral conduct. This 
Court very recently affirmed the discharge of the Air Force 
employee involv edin Williams v. Zuckert, supra, for homo- 
sexual assaults on Air Force enlisted men, in its sequel 
decision following remand. Williams v. Brown, supra, Ct. 
App: No. 19,803 and 20,504, decided October 19, 1967. This 
Court perceived no difficulty with the substantive conclusion 
reached there that the discharge was justified. (Slip op., 
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In Dew v. Halaby, 115 U.S. App. D.C. 171, 175, 317 F.2d 
32. 585 (1963). cert. dismissed, 379 U.S. 951 (1964), this 
affirmed the Commission’s conclusion that specific 
osexnal acts, violative of the criminal law of the juris- 

n where they occurred, constitute ‘conduct of a crimi- 
smoral nature’? warranting the dismissal of an 

from a position as an air trafic controller—even 

: acts long pre-dated his employment by the Fed- 

Agency. It was there observed that ‘‘it is 
*** [the employee] *** could ask a court 

*** considering’’ such homo- 


alt to see how 
+ the agency erred in 
conduct to be ‘‘eriminal or immoral’? within the 

of the CSC Regulations. 
We read each of the three separate opinions in Scott v. 
Macy, 121 U.S. App. D.C. 205, 349 F.2d 162 (1965), as ac- 
ng the Commission’s view that homosexual acts viola- 
iminal law of the jurisdiction where they 
(as cee tinguished from (ere latent Hom Osean 


our society” See, in particular, fn. 13 in Judge Bazelon’s 
separate opinion, 121 U.S. App. D.C. at 207, 349 F.2d at 184, 
distinguishing Dew vy. Halaby, supra. Judge Burger in his 
dissenting opinion (in our view, correctly) pointed out that 
Dew v. Halaby was ‘controlling on the substantive aspects 
of *** [Scott v. Macy] *** both for [the Court of Appeals] 
*** and the Commission’’. 121 U.S. App. at 213, 349 F.2d at 
190. Judge McGowan in his separate opinion assumed that 
homosexual acts are ‘‘immoral conduct”’, but considered 
that the Commission’s notice of disqualification did not suf- 
ficiently specify the homosexual conduct to meet the basic 
requirements of ‘procedural fairness’’. 121 U.S. App. D.C. 
at 208, 349 F.2d at 185, Following the Court of Appeals’ 
remand of that case, the District Court (per Hart, J.) fully 
concurred with the Government’s view that homosexual 
acts are both criminal and immoral under the established 
moral standards of our society. Scott v. Macy, C.A. No. 
1030-63, order entered January 16, 1967. Decision is pending 
on the appeal to this Court from that decision. Ct. App. No. 
20,841.*° 


We find little else in appellant's brief to warrant discus- 
sion. His reliance (br, 37) on Pelicone v. Hodges. 116 USS. 
App. D.C. 32, 320 F.2d 154 (1963), is misplaced. See Taylor 
v. United States Civil Service Commission, 374 F.2d 466, 
469-470 (9th Cir. 1967), which rules upon the immorality of 


=* Appellant's reliance on Scott v. Macy. and particularly Judge 
Bazelon’s separate opinion, is misplaced. (Br. 18, 28, 34. 37.) We 
do not understand that Judge Bazelon questioned that homosexual 
conduct violative of the criminal law of the jurisdicton is immoral 
and renders the person unfit for Government employment. 

26We infer from the Court panel's expressed attitude at the 
argument that this Court's concern there is addressed exclusively 
to the procedural aspect involved on the current appeal in that 
case, It appeared that the patent immorality of established, speci- 
fied homosexual conduct, violative of the criminal law of the juris- 
diction, Was subsumed by the Court without question. Nor, we 
believe, was the Court in any way troubled by the relationship be- 
tween such overt criminal and immoral conduct (as distinguished 
from merely latent homosexuality) and fitness for federal employ- 
ment. 
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lewd conduct violative of the criminal law of the jurisdic- 
tion, the issue never reached in Pelicone. And appellant’s 
attempt (br. 38) to liken homosexual conduct simply to a 
physical handicap is absurd.** 

Accordingly, the Navy's discharge of appellant, for his 
active solicitation of two young Navy enlisted men as his 
homosexual partners, and his participation with them in 
seven homosexual acts violative of the criminal law of the 
jurisdiction where they oceurred, should be sustained as 
having ample ‘rational basis in the evidence,’* and being 
in no Way arbitrary or capricious. 


CONCLUSION 


Wuererore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davin G. Bress, 

United States Attorney. 

Frank Q. NEBEKER, 

Git ZIMMERMAN, 
Assistant United States Attorneys. 


27 The cases concerned with the “faceless informer” problem, 
which appellant cites (br, 24-26) are clearly inapposite here. The 
affidavits of the two young Navy enlisted men involved were made 
available to appellant. He deliberately chose, on advice of retained 
counsel, to waive his right to hearing. 
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Statute involved (Lloyd-LaFollette Act) 

Civil Service Commission regulation involved 

Navy regulation involved (NCPI 750) 

Letter of June 22, 1967) from appellant's counse] requesting 
“BUWEPS” memorandum (letter) 

1967 from Government appellees” counsel, 


Letter in reply of July 7, 
regarding “BUWEPS” memorandum (letter) 


STATUTE INVOLVED 


Lloyd-LaFollette Act, Section 6(a), 37 Stat. 555, a» amended, 
formerly 5 U.S.C. 652(a), currently 5 U.S.C. 7501, as in effect 
at all times relevant to litigation 


5 USC. 652. Removal without pay from classified civil 
service 


(a) Only for cause; notice; copy of charges; time to 
answer; examination; record; persons exempt. 

No person in the classified civil service of the United 
States shall be removed or suspended without pay 
therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in writ- 
ing. Any person whose removal or suspension with- 
out pay is sought shall (1) have notice of the same 
and of any charges preferred against him: (2) be fur- 
nished with a copy of such charges: (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits: and (4) be furnished at the 
earliest practicable date with a written decision on such 
answer. No examination of witnesses nor any trial 
or hearing shall be required except in the discretion 
of the officer or employee directing the removal or sus- 
pension without pay. Copies of the charges, the notice 
of hearing, the answer, the reasons for removal or sus- 
pension without pay, and the order of remo val or sus- 
pension without pay shall be made a part of the records 
of the proper department or agency, as shall also the 
reasons for reduction in grade or compensation: and 
copies of the same shall be furnished, upon request, to 
the person affeeted and to the Civil Service Commis- 
sion. This subsection shall apply to a person within 
the purview of section 863 of this title, only if he so 
elects. 


CIVIL SERVICE COMMISSION REGULATION 
INVOLVED 
Title 5. Code of Federal Regulations, Part 9, as in effect at all 
times relevant to litigation (in pertinent part) 


$9202 Procedure for taking adverse action. 


(a) Efecting the action. The following procedures 
shall be observed when an agency proposes to take 
adverse action against an employee who is not serving 

* 


2 probationary or trial period * * *. 


(1) Notice of proposed adverse action, The agency 


shall notify the employee in writing of the proposed 


adverse action and the reasons therefor. This notice 
shall set forth, specifically and in detail, the reasons 
for the proposed adverse action. 

(2) Employee's answer. The employee shall be al- 
lowed a reasonable time for filing a written answer to 
the notice of proposed adverse action and for furnish- 
ing affidavits in support of his answer. The employ- 
ing agency may. in its discretion, grant the employee 
a hearing. If the employee answers the notice, his 
answer shall be considered by the agency in reaching 
its decision on the proposed adverse action. 

(3) Notice of decision. The employee shall be fur- 
nished at the earliest practicable date with written no- 
tification of the agency’s decision on the proposed ad- 
verse action. The notification of final decision shall be 
delivered to the employee at or before the time the 
action will be made effective. When the decision is 
made to take adverse action, the notification shall in- 
form the employee of: 


(1) The adverse action to be taken and the reasons 
therefor: 

(ii) The effective date of the action; and 

(iii) The employee’s right of appeal to the appro- 
priate office of the Commission and the time limit within 


AS 


which his appeal must be submitted to the Commis- 


sion. * ® *; 


§ 9.301 Right to appeal. 

(a) On procedures. An employee entitled to the 
benefits of this Part may appeal in writing to the Com- 
mission on the grounds that the procedures required 
by § 9.202 have not been followed. 


% Py ° 
§ 9.302. Time limits. 


An appeal may be submitted at any time after the 
notice of adverse decision but not later than ten (10) 
days after the effective date of the adverse action * * *. 


NAVY REGULATION INVOLVED 
Navy Civilian Personnel Instructions 750, as in effect at all 
times relevant to litigation (in pertinent part) 
5-3. PROCEDURE ‘‘B’’, 
a. Coverage. 


This procedure shall be used when it is proposed to sus- 
pend for more than 30 days, demote. or remove the fol- 
lowing employees: 

(1) Any career, career-conditional, overseas limited, 
or indefinite employee in a competitive position who is 
not serving a probationary or trial period. * * * 


. . ° ° 


ec. Advance Notice. 


(3) Specific charges. 


The advance notice shall state the charge or charges, and 
the evidence in support thereof, relating to the proposed 
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action, specifically and in detail, including dates, specific 
instances and other data, sufficient to enable the employee 
to fully understand the charges and to adequately join 
issue with the proposed action. * ° * 


(+) Beasonable time to answer. 


The notice shall advise the employee that he may reply 
personally and in writing to the proposed action and that 
he may furnish affidavits in support of such answer. A 
reasonable time (no less than 5 work days) shall be 
allowed the employee for making his answer. ‘*Reason- 
able time’ shall depend on all the facts and circumstances 
in each case and shall be sufficient to afford the employee 
ample opportunity to prepare an answer and to obtain 
affidavits. °° ° 


(5) Right to hearing. 


The notice shall advise the employee that he will be 
granted a hearing, upon request, and may have repre- 
sentation and witnesses as specified in 5-5.° ° ° 


d. Written decision. 


After all evidence (including that developed in a hear- 
ing) relating to the charges has been considered, the 
employee shall be provided with a written decision. The 
decision, if adverse, shall state the reasons for the action 
to be taken and its effective date. The adverse decision 
must restate the charges and specifications presented in 
the advance notice of the proposed action and must in- 
clude the findings made with respect to each charge 
specifically identified. The findings need not weigh the 
evidence pro and con. The findings should state specifi- 
cally what charges in the advance notice were found to 
he established °° °. °° * In addition ® °°, the adverse 
decision shall state that any evidence submitted or an- 
ewer made by the employee has been considered * eae 
The adverse decision shall advise the employee of his 
right to appeal as indicated in ¢ below. * ° . 


cv, Right to appeal. 


(1) When action is taken to suspend, demote or re- 
move an employee, the written adverse decision shall 
advise the employee of his right to appeal through the 
erievance procedure in accordance with the rules and 
time limits specified in NCPI 770. * * * 

(2) In addition to the foregoing appeal rights, when 
a suspension, demotion, or removal action is taken against 
a nonveteran employee * * *, the written decision shall 
also advise the employee of the right to appeal to the 
appropriate office of the Civil Service Commission * * *, 
provided a prima facie case is established that: 


(a) The procedure prescribed by the Commission under 
Part 9.202 of the Civil Service regulations was not fol- 
lowed or that the administrative requirements of NCPI 
750 or any other instructions issued under the NCPI * * * 
were not followed * * *. 


. . * * + 


The written decision shall further advise the employee 
that, if he appeals to the Commission under the foregoing 
conditions, he may appeal through the Department’s 
grievance procedure within 15 workdays after receipt of 
the Commission's decision. In such case, those aspects 
of the appeal upon which a determination was made by 
the Commission will not be given further consideration 
by the Navy. 


* 


5.9. HEARINGS. 


a. Purpose. 


Hearings are conducted solely for the purpose of obtain- 
ing facts on which an equitable decision may be based 
and to give the employee an opportunity to present his 
side of the case. Hearings are purely administrative 
proceedings; they are not courts nor are they governed 
by the legal rules of procedure and evidence. However, 
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hey shall be conducted in an orderly manner. All per 
sons concerned must assume responsibility for conform 
ing to appropriate standards of personal conduct or incur 
the risk of disciplinary action. Further, the employee 
convetned must assume responsibility for the deportment 


and assertions of his representative. * °° 


>. General conditions. 


Hearings shall be held whenever action is taken under 
Procedure "Band the employee requests such hearing 
in his reply to charges. Hearings may be held, in the 
iseretion of management, when the employees fail to 
request such hearing, if it is believed that hearing the 
case will lead to a better understanding of the issues and 
nore equitable action. Hearings, when requested, should 
2 scheduled as promptly as possible. If an employee 
ils to give adequate notice or to request a postponement 
in a reasonable time prior to convening of the hear- 
ing, he may be required to present his own case in the 
absence of representation or witnesses. 


* . * 


(2) When the authority to suspend has been retained 
by the head of the activity, or when a suspension for more 
than 30 calendar days, demotion, or removal action is 
proposed, the head of the activity shall designate a 3-man 


advisory hearing board of persons who are not in the line 
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over the employee concerned to conduct a hearing. Of 
the three members selected, there should be one officer 
and one civilian; the third member may be an officer or 
a civilian at the discretion of the head of the activity. 
(Nore: Officials of Industrial Relations Departments or 
Civilian Personnel Offices may not serve on such boards.) 
When the advisory hearing board conducts the hearing, 
a written report, including the hearing record, shall be 
made to the head of the activity. The report shall indi 
cate the members who participated and shall include 
findings of fact, the opinions of the board, and the ree 
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ommendation of the board as to disposition of the pro- 
posed adverse action. In the event of a split decision, 
a minority opinion shall be prepared by the dissenting 
member of the board and forwarded with the board’s 
report. 


(2) When the authority to suspend has been retained 
by the head of the activity, or when a suspension for 
more than 30 calendar days, demotion, or removal action 
is proposed, the employee may be represented at the 
hearing conducted by the advisory hearing board by 
any two persons of his choice who desire to represent 
him. 


d. Management representatives. 


When the hearing is conducted by an advisory hearing 
board, not more than two management representatives 
may be present to present managements case. Normally, 
these representatives will be persons in the line over the 
employee concerned. These representatives may remain 
throughout the hearing. 


c. Witnesses. 


The employee may ¢eall witnesses who have direct knowl- 
edge of circumstances and factors bearing on the case. 
Management may also call witnesses to present manage- 
ment’s side of the ease. Witnesses may be limited in 
number on the basis of fair standards which shall be ex- 
plained to the employee and recorded. Witnesses nor- 
mally will be present at the hearing only while testifying. 
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Witnesses under the jurisdiction of the command holding 
the hearing will be required to attend. Witnesses from 
without the activity shall be invited to attend the hearing, 
and every reasonable effort should be made to provide 
for their presence. When this is not possible, depositions 
or affidavits as in (2) below may be submitted. Witnesses 
shall be assured that there will be no reprisal action taken 
against them for testifying at the hearing. 


t. Conducting the hearing. 


In hearine cases covered by Procedure **B’’, the follow- 
ing standards and procedures shall be observed: 


(1) The employee shall be advised of the purpose of 
the hearing and of his right to representation and to call 
in his behalf. See a, ce, and e above. 
he employee shall be advised of the charges and 
» contemplated penalty. The evidence in support 
ves will then be introduced. The evidence 
mav be in the form of testimony of witnesses and partici- 
pants and introduction of pertinent documents, materials 
nd equipment. Where necessary, affidavits or deposi- 
tions may be used, with the employee being allowed a 
reasonable time in which to obtain counter affidavits or 
depositions. Charges do not constitute evidence. Classi- 
fied files may furnish valuable leads and result in the 
securing of proper and admissible evidence, but they 
may not be considered in determining guilt, innocence, 
or the penalty, unless the information contained therein 
or evidence obtained therefrom is made a part of the 
record and the employee is given fair opportunity to 
reply thereto. This means that before the information 
contained in classified files may be used in these hear- 
ings, the equivalent evidence in an unclassified form must 
be obtained and presented at the hearing. 


(3) The employee shall be given full opportunity to 
reply to and refute the evidence and charges against him 
and to question all witnesses at the hearing. 


(4) Witnesses shall be called individually, advised of 
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the purpose of the hearing, cautioned to remain as factual 
as possible in their testimony, and advised that their 
testimony should not be discussed outside the hearing. 

(5) The hearing officer or board shall make every 
effort to elicit all of the facts bearing on the case whether 
those facts support the charges or support the employee's 
position; to confront the employee with the witnesses 
against him if that is the employee’s desire; to assure 
the employee’s full understanding of all phases of the 
matter; and to confine the discussion and testimony to 
issues directly related to the case. 

(6) When the hearing is conducted by the advisory 
hearing board, the Industrial Relations Officer or his 
designated representative shall serve as recorder for the 
board and as adviser on matters of personnel policy and 
procedure. 


e. Hearing records. 


An official record of the hearing shall be made, including 
either a verbatim transcript of the testimony or a sum- 
mary of each person’s statements. The record will include 
the name and organizational title of the members of the 
advisory hearing board and all other employees who take 
part in the hearing. Use of mechanical recording equip- 
ment, when available, is advocated. Such equipment pro- 
vides a record which (1) preserves the atmosphere of the 
hearing, (2) may be checked, and (3) may be used in 
training personnel to conduct hearings properly. The em- 
ployee or his representative shall be given a copy of the 
record of the hearing upon request. A verbatim tran- 
seript shall be provided the employee or his representative 
upon request, if the activity has the facilities to provide 
such transcript. The employee or his representative may, 
after reviewing the copy of the record, or listening to the 
“playback”? of the mechanical record, submit corrections 
to it on a separate statement, designating pages and lines 
which are questioned. Otherwise, it will be assumed that 
there is no disagreement on the record of the hearing. 
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Where recording equipment is used, the mechanical record 
shall be retained intact until the ease is finally adjudicated. 


CONDITIONS UNDER WHICH BACKPAY IS 
APPROPRIATE. * * * 


(bo) When a suspension or removal action is found to 
be procedurally defective, a new and procedurally cor- 
reet action may be initiated against the employee. Such 
action should normally be initiated within 15 days after 

date the suspension or removal is cancelled. Even 

ugh new action is initiated, the employee is entitled 
to backpay for the time he was suspended or removed 
from employment. 


ASED 


Letter of June 22, 1967 from appellant's counsel to Govern- 
ment appellees’ counsel asking to be furnished “BU WEPS 


Itr of 14 Sep 1961 (DCP-S: ACM)” 


| Heapina | 


June 22 
Gil Zimmerman, Esquire, 
Assistant United States Attorney, 
United States Courthouse, 
3rd and Constitution Avenue, N.W. 
Washington, D.C. 


Re: Connelly ve Macy et al. 
Dear Mr. Zimmerman: 


In the course of designating portions of the record in the 
above matter for printing in the Joint Appendix in the 
Court of Appeals, I noticed that one of the letters contained 
in Government Exhibit 1, filed on February 24, 1967 — to 
Wit, a communication, dated 1 December, 1961, from the 
Seeretary of the Navy to the Commanding Officer: G8) 
Xaval Air Station, Patuxent River, Maryland — specifically 
states on its face: 


“2, In this connection, it is noted that the defects in 
procedure were brought to your attention by reference 


(aye? 


“Reference (a)"' is described in that communication as 
“BUWEPS Itr. of 14 Sep. 1961 (DCP-5:ACM)". The 
communication so referenced and described was not ineluded 
in any of the Government's Exhibits before the District 
Court. 

In fairness and justice to the former federal employee 
here involved and so that the entire pertinent record will 
be available to the Courts, TE now eall upen yeu to produce 
a copy of this missing communication for my inspeetion 


and copying. Lalso request a copy of any report filed with 
Admiral Lawrence or the Seeretary im response to the Inst 


the sald letter of 1 December 1961, which 


“3. \ brief report as to the disposition of this case 
is requested to complete the record.” 


With appreciation for your prompt and fair attention to 
this request, Dam. 


Sincerely, 


/s/ Ev. L. Merrican. 
ELM :ab 


AIS 


Reply letter of July 7, 1967 from Government Appeilee-” 
counsel to request’ of appellant's counsel to be furnished 


“BUWEDPS ltr of 14 Sep 1961 (DEP-s: ACM)” 


| Hramina | 


July 7.1967, 
DGB:FON :GZ 
OV 2055 
Kdward LL. Merrigan, Esquire 
Suite 1000, Mills Building 
1700 Pemnsylvania Avenue, N.W. 
Washington, D.C. 20006 


Re: Connelly v. Paul H. Nitze, et al. Ct. of App. No. 21.085 
(Dist. Ct. CLA. No, 2133-64) 


Dear Mr. Merrigan: 


This is in reply to vour letter of June 22. 1967 addressed 
to Assistant United States Attorney Zimmerman. You ask 
to be furnished copies of two documents not included wi 
the certified Government administrative records filed with 
the District Court. 

As we are sure you are aware, it would be improper for 
you to attempt to seek reversal in the Court of Appeals of a 
District Court decision, on the basis of documents which 
were not before the Distriet Court, and which by due dili- 
gence should have been presented (if material) to the Dis- 
trict Court prior to the time its judgment finally vested. 
And we will vigorously oppose as improper any effert on 
your part to rely on them before the Court of Appeals. 

In our view, these doenments are clearly immaterial. 
Nevertheless, we enclose herewith copies of the following: 
(1) The communication from the Secretary of the Navy to 
the Commanding Officer, Patuxent Naval Air Station, dated 
December 1, 1961, to which you refer in your letter of June 
22,1967: (2) The *s BUWEPS ltr of 14 Sep. 1961 (DCP- 
S:ACM)“y which is the *treference (a) *" in the Secretary of 
the Navy's December 1, 1961 communication. We have been 
informed by the Department of the Navy that the only 
“report”? made to the Department by the Commanding Ot- 


“personnel action’? report of the ap- 
ent, and subsequent second removal ac- 


Since these appear in Government Exhibit 1, 


tion taken. 
aeopy of which you have, we see no need to furnish you an 


additional copy thereof at this tie. 


Sincerely, 
Davip G. Br 
United States Attorney. 
By: os) Frank Q. NEBEKER, 
Chief, Appellate Division. 


Enclosures. 
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Introduction 


I. The entire second removal proceeding against ap- 
pellant was void ab initio because it was com- 
menced too late under the Navy Department’s own 
regulations 


II. Appellant’s letter of February 1, 1962 in no respect 
contained a plea of guilty to the charges belatedly 
reasserted against him by the Navy; in no respect 
did it relieve the Navy of the burden of proving 
those charges beyond a reasonable doubt: and in 
no respect did it relieve the Navy from its duty 
under the Federal Constitution and its own Reg- 
ulations to confront Appellant with all the wit- 
nesses against him and upon whose testimony or 
evidence the Navy relied in reasserting those 
charges 


Conclusion 
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IN THE 


United States Court of Appeals 


For THE District or COLUMBIA Circuit 


Grorce A. CoxseLiy, Appellant 
v. 


SECRETARY OF THE NAVY, ET AL. Appellees 


On Appeal From an Order of the United States District Court 
for the District of Columbia 


APPELLANT'S REPLY BRIEF 


Appellant could easily consume ten or more pages of 
this reply brief simply to correct some of the more glaring 
distortions of fact and to refute some of the grossly un- 
fair prejudicial statements which unfortunately permeate 
appellees’ entire brief before this Court. That exercise, 
however, will not be necessary because, in the final analysis. 


appellees’ entire case hinges on two basic contentions— 
and those two contentions are absolutely precluded by 


the Constitution of the United States, by appellees” own 
regulations 1 by a long line of decisions rendered by 
Court and the Supreme Court of the United States 
protect federal employees like appellant (with 17 years 
ished service to the Government) against a 

of un- 


and justly administering anid following the regu- 
lations of their own Spaeiuten: 


POINT I 


The Entire Second Removal Proceeding Against Appellant 
Was Void Ab Initio Becaus> It Was Commenced Too Late 
Under the Navy Department’s Own Regulations 


Appellees openly concede in their brief that the Navy 
t's own Regulations (NCPI 750, 6-4(b)) provide: 


suspension or removal action is found to 
| -etive. a new and procedurally cor- 
initiated against the employee. 
normally he initiated within 15 

the suspension or removal is can- 


supplied) 


Appellees likewise concede in their brief that, in. this 


removal action against appellant was re- 
by the Secretary of the Navy on 
19616 And, they likewise admit (at page 3 


cancelled 


h we second removal proceeding against 
was not thereafter initiated until January 25, 
mil 3h days after the first removal was can- 


rolled ~~ the Secretary of the Navy. 


“On December 1, 1961, the 

i s appeal; voided the Commanding 

Officer's harharge artim of June 4, Pet. How the Seeretary directed 
attentium to the provwawn of the appliweahle Navy requlation authorizing initia 


tuum of sinev and procedurally correct’* removal procecdings, (See alae 


J.AL 9 


° 

In Vitarelli vy. Seaton, 859 U.S. 589, 546, 947 (1959) Mr. 
Justice Frankfurter stated the rule to be applied in situ- 
ations of this kind as follows: 


“An executive agency must be rigorously held to 
the standards by which it. professes jts action to be 
judged... Accordingly, if, dismissal from employ- 
nent ix based on a defined procedure, even though 
generous beyond the requirements that bind such 
ageney, that procedure must be scrupulously observed 
Te that takes the procedural sword shall perish 
with that sword...” 


See also: Olenick v. Brucker. CCA, D.C. 1959, 273 F.2d 
819: Ingalls v. Zuckert, CCA. D.C. 1962, 309 F.2d 659: 
Powell v. Zuckert, CCA, D.C. 1966, 366 F.2d 634. 


Under the rule of Vitarelli v. Seaton. the Navy Depart- 
ment was bound by its own Regulations to commence the 
<econd removal proceeding against Mr. Connelly within 
15 days after December 1, 1961. Indeed, in his written 
decision of December 1, 1961 by which he cancelled the 
first discharge, the Secretary of the Navy himself spe- 
cifically directed the Commanding Officer's attention to 
Reaulation NCPI 7506-4 quoted above and told him to 


follow that regulation if he desired to ‘‘initiate new and 


proce durally correct action’, (Appellant's brief. Appen- 
dir A). 


son whatsoever 

waited 36 days to initiate 

And, now, completely without any foundation of any kind 
in the record itself, counsel for appellees have the temerity 
to snggest in appellees’ brief (page 28): 


“The Christmas-New Year holiday period inter- 
voned, And... when restored to duty on December 
21, 1961, appellant was on notice that the Navy planned 
fo institute at onee new, procedurally correct removal 
proceedings in his ease."* 


+ 


spirit of Christmas had nothing to do 
this vases: if it did. it was misused to prolong 
for ; lant, which has continued over many 
1931. In truth and in fact, however, 
correct’? period for commencing the 
plated second discharge proceeding against appel- 
lant aetually expired, under the Navy's Regulations, on 
December 16, 1961—Le. 
fore Christmas: 
vefore New Year’s Day; and 
vefore January 25, 1962, 


y 
bh. 

y 
} 


Moreover, “1 yy that appellant’s arbitrary, 
capricious s seca at the Naval Station were somehow 
i spirit of Christmas, as now contended 
without any support in the record, why 

they continue to ignore their own regulations 


through the first 24 days of January, 1962? 


we submit. There was no valid 

ever for appellees to fail and refuse to fol- 

= own Regulations—especially when they 

tically directed to follow that Regulation by 

ry of the Navy himself in his letter to the 

cer, dated December 1, 1961 if they in- 

ate a new and procedurally correct action’ 

. Connelly. Thus, in the sense of this Court’s 
Ingalls v. Zuckert, supra, at page 659: 


lure to comply with its own regulation would 
er appellant's (dismissal) void.” 


es contend this rule should not be applied here 
s appellant allegedly was not prejudiced by 

“s failure to follow its own Regulations. No argu- 
ical could be more baseless or misleading. 
ve Regulation, and absent any showing of 
mstances or conditions which made it im- 
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possible for the Navy to commence the second discharge 
proceeding within 15 days, appellant became clothed with 
a legal right not to be prosecuted for a second time; a 
legal right not to have to defend again against the same 
old groundless charges; not to be placed in double jeopardy, 
so to speak. The Navy, by failing to follow its own Regu- 
lations and procedures, waived its right to proceed at all 
—and when it thereafter decided, on January 25, 1962, 
to attempt to revive and resuscitate its case against appel- 
lant, that case was “legally dead’? and beyond lawful re- 
call. Patently, no action the Navy could possibly have 
taken could have been more prejudicial to appellant than 
that of attempting to revive the scandalous charges here 
involved which had already expired under the applicable 
Regulation. By so doing, the Navy unlawfully compelled 
appellant, over his strenuous objections, to sacrifice his 
job and his entire reputation in the community on the 
basis of charges which it knew or should have known were 
laid to rest by the procedural requirements of its own 
Regulations 40 days before they were even refiled. 


The necessity for strict compliance with the time limi- 
tations prescribed in the Regulations is, of course, nothing 
new in the area of federal personnel actions and proceed- 
ings. In Rogers v. Hodges. CCA, D.C. 1961, 297 F.2d 435, 
petition for rehearing en bane denied, 297 F.2d 485, cert. 
denied 369 U.S. 850, this Court was confronted with a 
situation wherein a discharged federal employee, who had 
heen hospitalized for a period of time after her removal, 
failed to file her appeal with the Civil Service Commis- 
sion within the time limitation preseribed in the Regu- 
lations. ‘The Commission's Board of Appeals and Re- 
view dismissed her appeal, stating (207 F.2d 436): 

“2. you have made no showing that cireumstances 
beyond your control prevented you from filing your 
appeal before August 30, and in the absence of such 
a showing. there is no valid justification for waiving 
the time limit in your case* (Italies supplied) 
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The employee thereupon sued for reinstatement to her 
position. The District Court entered a judgment for the 
Secretary of Commerce who had removed the employee, 
and an appeal to this Court ensued. This Court affirmed, 
stating (297 F.2d 438) 

‘Appellant did not attempt to show the Board any 
reason for her failure to meet their objection.”” 

Indeed, in the case at bar, when the Navy Department 

lly got around to commencing the second discharge 


proceeding against appellant on January 25, 1962, its notice 


of proposed discharge stated on its face (Appellant's Ex- 
hibit +): 
“Your reply and or request for a formal hearing 


be made to the Industrial Relations Officer 
within fre work days after receipt of this letter.” 


the Navy's own Regulations provide that an em- 

rough the Department’s Grievance Pro- 

nan adverse decision in any case must be made 

within 15 werk days’? after receipt of a decision (NCPI 
750, 5-3(e): Appellees” Appendix page A7). 


therefore, the Navy, under the rule of Rogers 

supra, would expect and require all employees 

Regulations strictly to comply with the 

time limitations prescribed therein, and their failure to 

would be construed by the Navy as a ‘‘waiver”’ 

its provided by said Ropilntions: Erqo, if equal 

eatment is to prevail under these Regulations 

preseribed iy the Navy itself, then the Navy too must be 

required to meet the 15 days time limitation established 

bx NCPI 750, 64(b): and its failure to do so, without 

showing of ‘‘reasonable justification’’, must be con- 

strued as a waiver of its right to reassert for the second 

time a removal action already cancelled once by the Secre- 

tary of the Navy because the Navy, during the first pro- 

ceeding, failed to follow correct and proper procedures 
under its own Regulations. 


i 
POINT II 


Appellant's Letter of February 1. 1962 in No Respect Contained 
a Plea of Guilty to the Charges Belatedly Reasserted 
Against Him by the Navy: in No Respect Did It Relieve 
the Navy of the Burden of Proving Those Charges Beyond 
a Reasonable Doubt: and in No Respect Did It Relieve 
the Navy From Its Duty Under the Federal Constitution 
and Its Own Regulations To Confront Appellant With 
All of the Witnesses Against Him and Upon Whose Testi- 
mony or Evidence the Navy Relied in Reasserting Those 
Charges. 

At page 32 of their brief, appellees go to great lengths 
to show that the charges belatedly reasserted by the Navy 
against appellant in January, 1962 were indeed of a hein- 
ous. criminal nature. They state: ‘*Homosexual acts, 
commonly understood and described as ‘unnatural or per- 
verted sexual practices’ between persons of the same sex, 
constitute Sodomy, and violate the criminal law of Mary- 
land, the District of Columbia and all other American ju- 
risdictions. Nor can it be doubted that, under the estab- 
lished mores of our society, homosexual acts are generally 
regarded with revulsion and deemed to be patently immoral 
conduct.”’ 


Appellant submits that when charges of that nature are 
asserted against a federal employee, the employee stands 
protected by the Fifth and Sixth Amendments to the 
Constitution. Thus, upon a plea of nof guilty against those 


charges, said employee— 
(1) cannot be compelled to be a witness against him- 
self; 
(2) cannot be deprived of his federal position without 
due process of law: 
(3) must be fully informed of the nature and cause 
of the accusations against him; 
(4) must be confronted with the witnesses against him; 
and 


Ny 


(>) where the applicable regulations, such as the Navy 
i here involved, (2) direct that the Navy 

proof and (b) that there must be 

eVidence to justify a presumption of guilt 

beyond a reasonable doubt’? and (c) that a hearing 
} be held, even ‘twhen the employee fails to 
h hearing if it is believed that hearing 


nes and more equitable action’’\—a hearing must 
held before the employee can be lawfully and Con- 
ally discharged from his position. 


he reasoning underlying appellant's position in this 
is perhaps best stated in the dissenting opinion of 
Douglas and Black in the first Williams v. Zuckert 

531, decided by the Supreme Court in 1963. 


nog 


DOD? 


++ After 16 vears of faithful government service, peti- 
been branded with a stigma and discharged 

: neth of three affidavits ... We have hereto- 
analogized these administrative proceedings that 

the citizen into the outer darkness to proceedings 

t ‘involve the imposition of criminal sanctions’; 
and we have looked to ‘deeply rooted’’ principles of 
criminal law for guidance im construing requlations 
ot this character. Peters v. Hobby, 349 U.S. 331... .5 
Greene +, McElroy, 360 US, 474... By that analogy 
we should construe the present Regulation as being 
protective of the right of confrontation, not as pro- 
‘ding a technical way in which the right is either saved 


specific military installation’’ 

attached to him will follow him, whatever employ- 
ment he seeks, The requirements of due process pro- 
vided by the Fifth Amendment should protect him 
against this harsh result by giving him the same right 
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to confront his accusers as he would have in a criminal 
trial... For this discharge will certainly haunt his 
later life as much as would a conviction of willful 
evasion of taxes.’’ (Italics supplied) 


Justices Douglas and Black went on to state at 371 U.S. 
O34 et seq: 


‘““A trial for misconduct involving charges of im- 
morality, like one for disloyalty, is likely to be ‘‘the 
most crucial event in the life of a public servant. If 
condemned, he is branded for life as a person unworthy 
of trust or confidence. To make that condemnation 
without meticulous regard for the decencies of a 
fair trial is abhorrent to fundamental justice ...’’ 


“_. . Petitioner does more than rely on the Regu- 
lation. He relies on the Fifth Amendment and the 
Sirth Amendment ... 


“We should not saddle these administrative pro- 
ceedings with strict formalities concerning the manner 
in which exceptions or objections are made. They have 
no place in criminal proceedings ...; and it is un- 
healthy to let them take root in administrative hear- 
ings where human rights are involved that are as 
precious to ‘‘liberty’’, within the meaning of the Fifth 
Amendment, as a person’s right not to be fined or 
imprisoned unless prescribed procedures are followed.”’ 
(Italics supplied) 


The reasoning expressed by Justices Douglas and Black 
in their dissent in Williams v. Zuckert was soon there- 
after effectively reconsidered by the Supreme Court as 
a whole. Asa result, on April 22, 1963, the Court granted 
a rehearing in that case and vacated its earlier order which 
had dismissed the writ of certiorari (Williams v. Zuckert, 
372 U.S. 765). 


The same reasoning as that expressed by Justices Doug- 
las and Black in Williams v. Zuckert, supra, was also 
shortly thereafter adopted by this Court in its opinion 
in Scott v. Macy, 121 U.S. App. D.C. 205, 349 F.2d 182 
(1965). There, an applicant for federal employment was 


Lo 


sd by the Civil Service Commission on the ground 


the Commission had information that ‘you are a homo- 


vellant in the case at bar, Scott was 


CLO OeUri Se of tmemoral conduct’, Chief 


ing for this Court, reversed a Dis- 
had upheld the Commission's 
1s3, Ist: 


‘h 


licant for pubhe employment, 
rae statutory protection against 
uplovee, But, he ts not without 
The Constitution does not 
nopltcants and employees; both 
people, to equal protection 
criminatory treatment by the 


excluded appellant from public 

oncluded that he had engaged 

With this stigma, the Com- 

fied him from the vast field 

minated by the Government but 

ix ability to find employment else- 

nitizing conclusion Was supported 
hat appellant was a ‘‘homosexual”* 


“homosexual conduct’’. These 

nt meanings for different people 

s right to he free from governmental 

jon remures that the Government justify the 

neressiby for Im posmng the stiqma of disqualification 
for “immoral conduct’’.”’ (Italies supplied) 


federal ermplovee discharge decisions ren- 

Conrt since the Supreme Court reversed 

ireelf in Willams vo Zuckert, supra, this Court has ruled— 

Pelicone x. Hodges, CCA, D.C, 1963, 320 F.2d 

7: Sines it appears that appellant’s dismissal 

on this charge was predicated on the ‘assumed’ crim- 

inal nature of his conduct... appellant’s dismissal 

cannot be sustained, and he is entitled to reinstate- 
ment to Government service.’?; and 


11 


(2) in Weinberg v. Macy, CCA, D.C. 1965, 360 F.2d 
S16, S19: “At any rate, the burden from the bve- 
ginning was upon the Government wn the discharge 
proceeding, and that burden must necessarily be to 
establish intentional falsification ... If the Govern- 
tent appellees are of a mind to pursue this matter, 
it is to be expected... that they will make an earnest 
effort to present, or cause to be presented, .. . full 
evidence as to exactly what transpired .. .’7; and 


(3) in Powell v. Zuckert, OCA, D.C. 1966, 366 F.2d 
634, 640, 641: ‘*The second and fifth charges were 
proved in part by the affidavit of Miss Muira, in vio- 
lation of Air Force regulations covering discharge 
hearings ... Thus, insofar as appellant's discharge 
was based on charges supported by this evidence, his 
removal was invalid.”’ 


Considered in the light of these authorities and in view 
of the criminal nature of the charges the Navy Department 


endeavored to reassert against appellant in January, 1962, 
we submit that his letter of February 1, 1962 in no re- 
spect constituted a plea of ‘guilty’? to those charges. On 
the contrary, that letter was an emphatic, defiant plea 
of ‘not quilty’’. Indeed, it read as follows in its entirety 
(Appellant's Exhibit 6; J.A. 12): 


“You would be pleased to know that 1 directed a 
memorandum, dated January 30, 1962, to the Indus- 
trial Relations Officer at the installation, requesting 
a formal hearing in the matter of my proposed re- 
moval action. Since the date of the said memorandum, 
being possessed of legal advise (sie) advising me of 
my rights, [am hereby abrogating the memorandum 
and pray that you take no notice of my request for 
a formal hearing. A hearing would serve no useful 
purpose as no new charges were presented, and T have 
already successfully answered the old charges. 


“In reply to nour notice of proposed removal, please 
be assured that | plead innocent to any and all charges 
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s sumed in your letter. Once before, you 
were pleased to remove me from service on the same 
identical charges and, pursuant to my successfully 
APHe r the said decision, | was reinstated on my 
ob. Your present disposition, if earnest, to re-dismiss 
me from service on an identical set of charges is an 
un sguised attempt to nullify the orders of higher 

elon and a deliberate case of placing me in double 

opard 


cow reque st that you see fit to put an immediate ar- 
and imprope r personnel action which, 
yo through, threatens to je opardize my 
ing your rescinding the illegal action, 
ulvise you that I will be compelled to take 
te legal steps to protect my job rights and 
. legal action against any ‘and all persons 
ngly or in joint conspiracy to defame me 
se, pernicious and damaging accusation. 
t communication or correspondence is re- 
recard to this matter, please refer it to 
Mr. Wm. Loker, Jr., Leonardtown, Mary- 
telephone number is Greenwood 5-2631.”’ 
supplied) 


ly construed, this letter contains no more than 
spelen’ = contention that ‘ta hearing would serve no 
useful purpose’? because “no new charges were presented 
and I ae e alpendy successfully answered the old charges’’. 
That letter thereupon asserts appellant’s clear-cut, un- 
equivocal plea of “not quilty’’ to the a oe belatedly 
and illegally asserted against him by the Navy for the 


second time. 


Accordingly, even if, as appellees repetitionsly contend 
their brief, that letter could somehow be tortured and 


twisted into a “waiver”? by appellant alone of his absolute 


right to a hearing under the Regulations, it still did not 
reliere the Navy, which admittedly was asserting criminal 
charges against appellant to which he had pleaded “not 
guilty’, of its obligations under the Fifth and Sith Amend- 
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ments to the Constitution, the aforementioned decisions 
of the Supreme Court and this Court, and its own Regula- 
tions to hold a hearing on its own motion at which appel- 
lant would be confronted with all of the evidence and wit- 
nesses against him; at which the Navy would endeavor to 
meet the legal requirement of carrying the burden of proof, 
and of establishing the charges against appellant beyond 
a reasonable doubt; and at which appellant, thus con- 
fronted with the evidence and the entire case against him, 
would be afforded a full and fair opportunity to defend 
himself. 


If, as Justices Douglas and Black stated in their opinion 
in Williams v. Zuckert. supra, and if, as this Court has 
stated and implied in the decisions hereinabove mentioned, 
we are to look ‘to deeply-rooted principles of criminal law 
for guidance’? in federal employee discharge cases of the 
nature here presented, then appellant's plea of *‘not guilty”’ 
in his letter of February 1, 1962 had the immediate legal. 
constitutional effect of putting the Navy Department to 
its burden of proving every clement of the criminal charges 
asserted against appellant beyond a reasonable doubt and 
it placed in issue all of the essential averments against the 
appellant, (Rule 11, Federal Rules of Criminal Procedure: 
Wood v. United States. 75 U.S. App. D.C. 274, 128 F.2d 
2965; Byrd vy. United States, 119 U.S. App. D.C. 360, 342 
F.2d 939; Roe v. United States, CCA. Tex. 1961, 287 F.2d 
435, cert. denied 368 U.S. 824.) 


In Byrd v. United States, supra, this Court stated the 
rule as follows, at 342 F.2d 959, 941: 


“By pleading not guilty, the aceused puts the Gov- 
ernment to the burden of proving every element of 
the crime beyond a reasonable doubt."* 


And in Wood v. United States, supra, this Court stated, 
at 128 F.2d 2738: 


“The function of that plea is to put the Government 
to its proof and to preserve the right to defend." 


1+ 


appellant's letter of February ls 

Navy to its proof"? and + preserved 

to defend’. True, he stated that be- 

stecessfully defended against sub- 

harges during the invalidated first 

2 second hearing was unnecessary 

hould forthwith drop or dismiss those 

reqsserted for the second time. But, simultane- 

and in the same letter, his clear-cut plea of ‘‘not 

* placed the Navy on notice that, if it intended never- 

Jess to proceed again, the Navy had the burden of proof 
and ee nt preserved the right to defend. 


> course, in cases of that nature, the Navy staff, 
om Reculations, voluntarily assumed this burden of 
, advance and provided that none of its employees 
urged unless the charges against him were 


a reasonable doubt (NCPI 750, 2-3(¢)). 


Accordingly, we submit again that when the Navy dis- 


charged appellant without complying with these essential 
requirements of the Constitut ion and its own Regulations, 
opellant’s discharge was a nullity from the outset. 


anupe 


heir Brey, appellees label appellant’s letter of Feb- 

2 as impertinent’’, We submit that the letter 

r patient, restrained disse rtation considering the 

lengths appellant's arbitrary, capricious superiors had gone 
“Tes apparently prepared to go to ruin and stigmatize 

1 for life. 

Appellees al ugvest that appellant wrote that letter 
and urged that a trial was not necessary because (a) he 
wanted to avoid the possibility that he himself might be 
cross-examined ; and (b) he feared that Coyle, one of the 
two persons who had exeeuted an affidavit against him, 
might now hi prepared to appear and personally testify 
against him, without assertion of the privilege against 
alleged self-incrimination upon which Coyle had relied dur- 
ing the first discharge proceeding. There is absolutely no 
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basis for this prejudicial nonsense in the record. These 
suggestions are strictly a newborn figment in the imagina- 
tion of counsel for the appellees. However, the short 
answer to these unsupported arguments is this: If the 
Navy honestly ever believed appellant feared to be fur- 
ther cross-examined, or that the Navy’s case against 
him would be strengthened by such further cross-examina- 
tion, then why did the Navy fail to schedule a hearing at 
which appellant would be questioned again? (Appellant. 
of course, was thoroughly examined and cross-examined 
by the Navy at the first hearing and that record is before 
the Court (J.A. 6, 7). 


Or, if the Navy believed Coyle had suddenly agreed to 
change his mind and testify openly against appellant as 
he absolutely refused to do at the hearing in the first dis- 
charge case, then why did the Navy fail to schedule a hear- 
ing at which Coyle could be called for that purpose? 


Patently, these arguments, now unfairly advanced by ap- 
pellees’ counsel against appellant, could have and should 
have been resolved by the Navy itself—because it had the 
full power and duty under its own Regulations to obtain 
this testimony and evidence if it felt it was available 
through the simple device of scheduling a hearing as pro- 
vided in the Regulations. This, of course, it failed to do. 


CONCLUSION 


For all the reasons stated in our main brief and this 
brief, the summary judgment of the Distriet Court, entered 
without opinion, findings of fact or conclusions of law, 
should be reversed and appellant should be ordered rein- 
stated to the position he faithfully performed for 17 years 


prior to this illegal, unconstitutional discharge. 


Respectfully submitted, 


Eowarpv L. Merricax 
Attorney for Appellant 
17M) Pennsylvania Avenne, N. W. 
Washington, D.C. 


